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Executive Summary

It has been more than three years since the October 2013 UN Universal Periodic Review (UPR)
of China, during which UN Member States reviewed China’s human rights record and made a
total of 252 recommendations to the Chinese government.' These recommendations cover a
broad range of human rights proclaimed in the Universal Declaration of Human Rights and
protected under international human rights treaties.” The third cycle of the UPR review of China
is scheduled for late 2018.% This mid-point presents an opportunity to evaluate human rights
conditions in China, and the extent to which the government has lived up to its international
pledges and implemented the recommendations from the 2013 UPR.

This mid-term assessment report, produced by civil society groups, finds large discrepancies
between the Chinese government’s promises and its actions related to protecting and promoting
human rights. As analyzed in the report, human rights conditions in China have deteriorated in
many areas where UN Member States recommended ending abuses, strengthening protections,
and reforming existing laws and practices. Since the previous UPR, human rights conditions and
safeguards in China have slightly improved in some limited aspects. However, the overall human
rights situation has worsened over the past three years.

The findings of our assessments are in line with those of other international human rights NGOs
and governmental agencies, which have documented the overall deterioration of human rights
since President Xi Jinping came to power in early 2013.* We hope these findings are useful for
China watchers and policy makers as they continue to grapple with the causes and impact of the
rapid reversal in China’s legal and political reforms, and of Xi’s departure from efforts by civil
society and reformers within the government to push for rule of law.

Though UN Member States are encouraged to submit mid-term reports that assess their
implementation of UPR recommendations, the Chinese government, a member of the Human
Rights Council, has not submitted such a report following either the first or the second UPR. In
contrast to China’s lack of cooperation with efforts to make the UPR more effective through a
mid-term assessment process, 63 other UN Member States have submitted such reports on a
voluntary basis.” The Chinese government’s failure to provide information on its follow-up on
UPR recommendations has made it even more important for civil society organizations to
conduct their own independent assessment. This non-governmental mid-term assessment report
helps to fill the void created by the lack of a self-assessment by the Chinese government.

In this report, we try to identify any progress, or the lack thereof, that the Chinese government
has made in implementing the 204 recommendations that China “accepted,” including those that
China stated it had already put into practice or were being implemented. Also, we attempt to
measure the current state of human rights in areas where China did “not accept”
recommendations.



This report is the fruit of cooperation among multiple Chinese civil society groups and human
rights defenders in China, and presents a summary of their findings, analysis of systemic
changes, and suggestions for going forward. In preparations for this report, contributors
conducted research, held discussions, and shared information for the assessment. They have
made specific suggestions that governments of UN Member States, as well as other stakeholders,
can refer to in their own efforts to engage China and encourage the Chinese government to fully
and effectively implement the 2013 UPR recommendations before the 2018 UPR.

This report gives voice to Chinese human rights defenders, whose participation in the UPR
process has been aggressively suppressed by the Chinese government. Publicly demanding civil
society participation in the UPR has led to harassment and detention of human rights defenders,
including the death in custody of activist Cao Shunli (‘& JliiF]) in 2014. For years, Ms. Cao had
organized grassroots efforts to push the government to consider non-governmental input and
feedback on China’s national reports for the 2009 and 2013 UPR and for China’s National
Human Rights Action Plans.’

The release of this UPR mid-term assessment report coincides with China’s re-election for
another three-year term as a member of the Human Rights Council, and highlights human rights
issues in China that need improvement. The HRC is charged with being “responsible for
promoting universal respect for the protection of all human rights and fundamental freedoms for
all...” and “should address situations of violations of human rights.”” Unfortunately,
governments unfriendly or even hostile to human rights continue to occupy membership seats,
which is an indication that Member States have made serious compromises and have strayed
from the stated mission of the HRC.® The Chinese government cited the “high number of votes”
it received for a seat for 2014-2016 as “proof” of its success in supporting international human
rights, while it openly admitted that its objective to be on the HRC is to “actively declare China’s
own human rights policy and point of view.” The next three years gives China yet another
chance to demonstrate that it is able to behave cooperatively and constructively as a HRC
member and make substantive contributions to the “promotion and protection of human rights.”"

Key Findings

This report focuses mainly on the years between 2013-2016, and assesses China’s level of
implementation of key UPR recommendations. The scope of the evaluation covers a wide range
of civil, political, social, economic, and cultural rights touched upon in the recommendations.
The report is organized largely in sync with these thematic areas, and in the order that the 2013
UPR Working Group Report presented States’ recommendations.'’

We found that, of the 236 appropriate recommendations (out of a total of 252 that included 16
“inappropriate” recommendations for which assessments are unavailable), 190 were “not
implemented,” 43 were “partially implemented,” and 3 were “implemented.” The 16
inappropriate recommendations are those that undermine, or are counter-productive to,
achieving the ultimate aim of the UPR—*to improve the human rights situation in all countries
and address human rights violations wherever they occur.”'



The following are synopses of the key findings by chapter.
Chapter 1: Cooperation with the UN

The report starts with a review of China’s implementation of UPR recommendations concerning
its cooperation with UN human rights bodies. We found that there has been no progress on this
front. China has not established an independent National Human Rights Institution and Chinese
officials exclude input from the general public and independent civil society when drafting UN
State Party reports and evaluating its National Human Rights Action Plans. (Section 1.2) The
lack of independent consultation raises serious questions about the accuracy and objectivity of
government claims about its “successes” in carrying out these plans.'® China continued to reject
or stall most requests for country visits by UN Special Procedures mandate holders, and only
allowed three visits under strict monitoring by state agents. (Section 1.3) Treaty bodies continue
to face difficulties in receiving concrete information from China for their periodic reviews and,
as we demonstrate throughout the report, few treaty body recommendations have been
implemented. In addition, Chinese authorities continue to take reprisals against human rights
defenders seeking to cooperate with the UN or participate in UN human rights activities.
(Section 2.2)

Chapter 2: Civil & Political Rights

In the areas of civil and political rights, we present our evaluation of the implementation of
selected key UPR recommendations concerning: right to political participation, the death
penalty, torture, administrative detention, freedom of expression, peaceful assembly and
association, religious freedom, independence of lawyers, and protection of human rights
defenders.

We found that, in regards to political participation, women continue to be underrepresented in
the government and Party at all levels. Local election laws have not been fully implemented and
government/Party interference in elections has increased to such a degree that there is practically
no guarantee of the right to vote or be elected in local elections. We documented multiple cases
of retaliation against independent candidates and election monitors. Authorities in minority
areas, including the Tibet Autonomous Region, not only interfere in elections, but also intrude at
the household level in attempts to monitor political thought and behavior. (Section 2.1)

Since the 2013 UPR, despite small decreases in the number of crimes for which the death penalty
applies, the trend of small reductions in the number of annual executions seems to have stalled,
and non-transparency remains the rule. Various reform measures have been extraneous or
inadequate, and China’s application of the death penalty still does not conform to international
standards. (Section 2.2)

Despite China’s new legislation banning forced confessions, authorities continue to fail to
adequately enforce preventive measures nor conduct investigations into credible accusations of
torture. (Section 2.3) Police continue to involuntarily commit activists to psychiatric facilities, in
violation of China’s Mental Health Law, and without facing any consequences. (Section 2.4)



Since 2013, the government has intensified systematic suppression of freedom of expression, and
peaceful assembly and association, leveraging laws and regulations to curtail these rights and
escalate criminal prosecution of those who exercise them. China continues to jail journalists and
bloggers and draconian cyber policies have been codified into law. Authorities routinely
prosecute participants of peaceful gatherings for “disrupting public order” or “picking quarrels,”
and independent human rights NGOs face closure under new regulations. (Sections 2.5 & 2.6)

Human rights defenders in China and civil society in general have come under government
assault in the past few years, as Chinese authorities adopted laws and regulations to legitimize its
harshest political repression since the mid-1990s. China’s hostility towards human rights
defenders has become evident in international human rights fora. (Section 2.9) Human rights
lawyers, in particular, have become targets of unprecedented harassment and persecution. Any
rule of law reform initiatives have practically stalled and the legal environment for practicing law
has rapidly deteriorated. (Section 2.8)

Chapter 3: Economic & Social Rights

In the areas of economic and social rights, we present our evaluation of the implementation of
selected key UPR recommendations concerning: women'’s rights, discrimination on the grounds
of sexual orientation and health status, rights of the child, rights of persons with disabilities, and
equal protection for China’s rural population, including migrant laborers. Despite some limited
improvements, we find that protection of these rights still falls far short of international human
rights standards.

On women’s rights, China’s legal framework for protecting women’s right to equal pay for equal
employment remains inadequate. The much-welcomed new Anti-Domestic Violence Law (2015)
provides legal tools for combating widespread domestic violence, but it does not provide
comprehensive protection for victims. China’s Criminal Law does not fully comply with
international standards in terms of protecting women, and it does not effectively combat
trafficking in women. (Section 3.1)

The government has not made any substantial progress in law or practice towards ensuring
LGBT persons and individuals with HIV/AIDS or Hepatitis B enjoy equal protection of their
rights. Current laws and regulations do not prohibit discrimination based on sexual orientation,
gender identity, or HIV status. (Section 3.2)

Child labor, child trafficking, and sexual abuse remain serious concerns, despite some attempts
by the government at protecting children at the legislative and regulatory levels. The new “two-
child” birth control policy does not sufficiently help combat abuses against disabled children and
girls due to entrenched social discrimination. Some children are still deprived of their right to be
legally registered and their entitlement to public services and government subsidies. The
household registration system has led to the denial of equal education to rural children,
especially migrant workers’ children. (Section 3.3)

Despite government efforts at improving national legislation, Chinese laws and regulations still
do not meet crucial international standards for persons with disabilities, especially for disabled



children. The disabled continue to face discrimination and a lack of basic access and support to
public benefits and services. Many regulations continue to contain discriminatory language. The
“two-child” birth control policy continues to contribute to the persistence of abandoned disabled
children, and the government has not provided adequate programs to assist disabled orphans.
(Section 3.4)

China frequently emphasizes its achievements in economic development, including lifting
hundreds of millions out of poverty, as evidence of its protection of social and economic rights.
However, the government still has not put in place meaningful accountability mechanisms for the
full realization of economic rights. Its policies have resulted in expanding disparities in income
and in access to poverty relief between urban and rural areas as well as coastal and inland areas,
including in ethnic minority regions. Reform of the “household registration” system, which
discriminates against rural migrants, has been limited. Revamping of the discriminatory health
insurance and pension systems is long overdue. (Section 3.5)

Chapter 4: Human Rights Education

We also present our evaluation of China’s implementation of UPR recommendations on
promoting human rights education. The government remains non-transparent about human rights
education and training materials, especially those for officials and public servants. We find that
insufficient focus has been placed on the content of human rights education and training
materials. Instead, the government simply concentrates on the number of trainings or education
programs. Available information indicates that the existing materials in school curriculum do not
meet international standards or convey fundamental human rights principles. Nor do there appear
to be any rigorous efforts to examine the effectiveness of human rights education and training
programs. In the 2016-2020 National Human Rights Action Plan, the government omitted the
goal to bring educational materials in line with international standards. (Chapter 4)

In the annexed Table to this report, we present the final “grades” that we gave to China’s mid-
term performance in implementing all 252 recommendations from China’s second UPR. (Annex
2) The “Guide to the Accompanying Table” helps explain what the “grades” represent and how
the quality of the recommendations themselves are assessed. (Annex 1) To further illustrate
China’s failure to constructively cooperate with the UN, included is a chart of the 24 cases that
the UN Working Group on Arbitrary Detention issued “opinions” on from 2009-2016 concerning
China. (Annex 3)

Civil Society Suggestions

The next two years, before the third UPR in 2018, presents yet another opportunity for China to
demonstrate that it is able to and can behave cooperatively and constructively with the UN. As a
member of the Human Rights Council, China has an obligation to promote and protect human
rights. We have proposals in this report for the government on what measures it can take, if it has
the political will, to make genuine human rights progress.

In this report, we make specific suggestions to the Chinese government about how to fully and
effectively implement the 2013 UPR recommendations before the 2018 UPR. Governments of



UN Member States, as well as other stakeholders, can refer to these suggestions in their own
efforts to engage China to take measures to implement recommendations.

Our key suggestions include:

e Provide a clear legislative timetable with the earliest possible dates for completing all the
necessary administrative and judicial reforms toward compliance with the ICCPR and for
ratifying the ICCPR;

e Establish an independent National Human Rights Institution that protects and promotes
human rights without government interference and retaliation;

e Fulfill treaty obligations under all the international human rights treaties that it has
ratified, and amend all national laws and regulations that are not in full compliance with
these treaties;

e Fully cooperate and constructively interact with the UN High Commissioner for Human
Rights, the Special Procedures and treaty bodies;

e Increase transparency regarding the number of executions and individuals sentenced to
death and repeal the classification of executions as a state secret;

e Implement a five-year moratorium on executions and ensure humanitarian treatment of
death penalty convicts;

e Strictly enforce relevant legal provisions to ensure that illegal evidence extracted through
torture is excluded in court trials, and hold state agents criminally accountable for
committing acts of torture;

e Withdraw China’s reservation to Article 20 of the Convention against Torture, declare in
favor of Articles 21 and 22, and sign and ratify OPCAT;

e Abolish all forms of extra-judicial detention and ensure all psychiatric facilities meet
international human rights standards and protect the rights of those committed in such
institutions, including granting access to legal counsel, visitors, and periodic judicial
review;

e Amend laws and remove restrictions on freedom of information, expression, and on the
media, including the Internet and social media, that are not in accordance with the ICCPR
and UDHR; release those being held in detention or imprisonment for exercising their
right to freedom of expression and press;

e Stop all criminal prosecutions, arrests and all other forms of intimidation of individuals
for exercising their rights to freedom of association and peaceful assembly;



Allow national and international NGOs to play a full and active role in promoting and
protecting human rights, specifically by removing legislative obstacles to NGO funding
and legal registration so they can operate freely and effectively;

Allow all Chinese citizens, particularly ethnic monitories, to fully exercise freedom of
religion, such that they can practice their religion without fear of government reprisal;
release all prisoners of conscience who have been punished for the peaceful exercise of
their religion;

Remove administrative obstacles, such as the annual inspection of lawyers and law firms,
and any regulations that can be used to intimidate or penalize lawyers for practicing their
profession,;

Guarantee access to prompt and effective investigation by an independent and impartial
body of all allegations of obstruction of lawyers’ access to their clients or violence
against lawyers; close loopholes in laws and regulations that grant police broad powers to
use “national security” in denying detainees’ access to lawyers;

End all forms of reprisal against Chinese citizens who seek to participate in, or cooperate
with, UN human rights mechanisms, and ensure their freedom and safety;

Facilitate the development, in law and practice, of a safe and enabling environment in
which human rights defenders can operate without fear, obstruction, and threats;

Eliminate discrimination based on gender and gender identity, sexual orientation, and
HIV/AIDS or Hepatitis B status in employment, including in relevant laws and
regulations; amend the Anti-Domestic Violence Law to fully apply to all types of
relationships; and amend the Criminal Law to hold both sellers and buyers involved in
trafficking into all types of exploitation and servitude criminally accountable;

Adhere to international standards by completely depathologizing homosexuality in the
Chinese Classification of Medical Disorders-3, as well as in school education curricula,
and follow the Yogyakarta Principles to ensure sexual orientation and gender identity are
incorporated into public education,;

Ban “gay conversion therapy” treatments throughout China, penalize hospitals or clinics
that utilize the “therapy,” and provide remedies to individuals who were forced to
undergo such illegal therapy;

Strictly enforce the International Labor Organization’s standard of 18 as the minimum
age for admission to any type of employment or work that is likely to jeopardize the
health and safety of minors;

Abolish the household registration (hukou) system to ensure all citizens, especially
children, receive equal access to health care, social services and benefits, and
employment in line with principles of non-discrimination;



Lift state birth control quotas and remove all forms of penalties that deter parents or
guardians from registering their children at birth, and enforce the right to nine-year
compulsory education for migrants’ children and rural children;

Introduce a human rights model of disability into national disability law and policy, in
accordance with the International Convention on the Rights of Persons with Disabilities;

Combat abandonment of children with disabilities, reform family planning policies with
the aim of combatting the deep-rooted causes of discrimination against children with
disabilities; provide equitable medical care and other access facilities in rural regions for
disabled persons, and ensure school-age disabled children receive inclusive compulsory
education;

Implement effective measures to set up programs targeting poverty alleviation in remote
rural and ethnic minority areas;

Include more specific and measurable goals related to human rights education in National
Human Rights Action Plans, based on the UN Declaration on Human Rights Education
and Training and the World Programme for Human Rights Education;

Apply UN-provided standard international human rights education materials for trainings
at schools at all levels, for law-enforcement and judicial officers, and other government
officials, that promote respect for universal rights and fundamental freedoms as outlined
in the Universal Declaration of Human Rights and other UN human rights conventions.
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Chapter 1. Cooperation With UN Human Rights Bodies

1.1. Acceding to Core UN Human Rights Instruments

38 Recommendations Assessed:

186.1 (Albania, Belgium, Chile, ,
France, Hungary, Japan, Maldives,
Spain, Sierra Leone), 2 (Brazil,
Bulgaria, Estonia, Ghana), 3 (Cape
Vetrde), 4 (Czech Republic), 5 (Benin),
6 (Egypt), 7 (Guatemala), 8 (Latvia), 9
(Botswana), 10 (New Zealand), 11
(Norway), 12 (Portugal), 13 (Republic
of Korea), 14 (Tunisia), 15 (UK), 16
(Tunisia), 17 (Benin), 18 (Estonia), 19
(Portugal, Albania), 20 (Estonia), 21
(Namibia), 22 (Spain), 23 (Argentina,
France), 24 (Egypt), 25 (Ghana), 26
(Guatemala), 27 (Latvia), 28
(Mongolia), 29 (Seychelles), 30 and 31
(Uruguay), 32 (Zambia), 60 (Ghana),
63 (Azetbaijan), 67 (Sytia), 127 (USA),
144 (Namibia), and 153 (Denmark)

22 recommendations accepted
3,4,5,6,7,8,9, 10, 14, 24, 25, 26, 27,
28, 29, 30, 31, 32, 60, 63, 67 & 144

16 recommendations not accepted
1,2,11, 12,13, 15, 16, 17, 18, 19, 20,
21, 22,23, 127 & 153

NGO Assessment:

China has not implemented any of
these recommendations

Since the 2013 UPR, China has not signed or ratified any
new human rights treaties and relevant optional
protocols, including those specifically recommended by
UN Member States. Of particular importance, given the
large number of States’ recommendations made during
UPR, is China’s continued refusal to ratify the
International Covenant on Civil and Political Rights
(ICCPR), which it signed in 1998. China has also not set
out a clear legislative timetable for ratifying the ICCPR."

Despite “accepting” over half of the relevant
recommendations, China has made no progress in
signing or ratifying these specific treaties or optional
protocols:

e  Optional Protocol to the ICCPR;

e  Second Optional Protocol to the ICCPR (aimed at
the abolition of the death penalty);

e  Optional Protocol to the International Covenant on
Economic, Social and Cultural Rights;

e  Optional Protocol to the Convention against Torture
and Other Cruel, Inhuman or Degrading Treatment or

Punishment;

e  Optional Protocol to the Convention on the Rights
of the Child on a communications procedure;

° International Convention on the Protection of the

Rights of All Migrant Workers and Members of their Families;

e International Convention for the Protection of all Persons from Enforced Disappearance;

e Optional Protocol to the Convention on the Rights of Persons with Disabilities.”

China rejected outright Estonia’s recommendation (186.20) to acceded to the Rome Statute of
the International Criminal Court, though it accepted recommendations that called for China to
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“explore the option” and “consider the possibility” of doing so.? Yet, there has been no visible
action in implementing these recommendations.

This lack of progress in acceding to core human rights instruments demonstrates China’s
resistance to governing its behavior according to international human rights standards. It
epitomizes China’s non-cooperation with the UN human rights system.

In another indication of China’s non-cooperation, the government has also ignored several UN
human rights treaty bodies’ repeated recommendations urging China to sign and ratify treaties
and Optional Protocols since 2013:

In October 2013, the Committee on Rights of the Child (CRC) recommended that China
“ratify the core human rights instruments to which it is not yet a party, particularly the
Optional Protocol to the Convention on the Rights of the Child on a communications
procedure, the International Covenant on Civil and Political Rights, the International
Convention for the Protection of All Persons from Enforced Disappearances and the
International Convention for the Protection of the Rights of All Migrant Workers and
Members of their Families.”

In June 2014, the Committee on Economic, Social and Cultural Rights (CESCR)
recommended China sign and ratify the Optional Protocol to the International Covenant
on Economic, Social and Cultural Rights, and “encouraged” the government “to ratify the
International Covenant on Civil and Political Rights, the International Convention on the
Protection of the Rights of All Migrant Workers and Members of Their Families and the
International Convention for the Protection of all Persons from Enforced Disappearance,
as well as International Labour Organization (ILO) Convention No. 189 (2011)
concerning decent work for domestic workers.””

In November 2014, the Committee on the Elimination of Discrimination against Women
(CEDAW) “encourage[d] the State party to ratify CEDAW Optional Protocol and
consider acceding to the International Covenant on Civil and Political Rights, the
International Convention on the Protection of the Rights of All Migrant Workers and
Members of Their Families and the International Convention for the Protection of All
Persons from Enforced Disappearance.”

In December 2015, the Committee Against Torture (CAT) recommended China consider
“acceding to the Second Optional Protocol of the International Covenant on Civil and
Political Rights,” “encourage[d]” it “to consider making the declaration under Articles 21
and 22 of the Convention,” and repeated its recommendation that it “consider
withdrawing its reservations and declarations to the Convention.”’

In China’s own assessment of its implementation of the National Human Rights Action Plan
(2012-15), the government simply pointed to its participation (i.e., submitting state reports and
attending dialogues) in treaty body reviews as “evidence” of its “implementation of international
treaty obligations” between 2012 and 2015.°
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Suggestions

e Provide a clear legislative timetable with the earliest possible dates for completing all the
necessary administrative and judicial reforms toward compliance with the ICCPR and for
ratifying the ICCPR;

e End violations of civil and political rights immediately and fulfill China’s commitment as
a signatory to the ICCPR, despite having not yet ratified the Covenant;

e Sign the remaining human rights treaties and Optional Protocols that China has not
signed, and accede to the Rome Statute of the International Criminal Court.
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1.2. National Human Rights Institution & National Human Rights Action

Plans

13 Recommendations Assessed:

186.32 (Zambia), 33 (Sudan), 34
(Azerbaijan), 35 (Mexico), 36
(Indonesia), 37 (Sietra Leone), 38
(Ukraine), 53 (Gabon), 57 (Thailand),
58 (Qatar), 59 (Tunisia, New Zealand),
67 (Syrian Arab Republic), and 194
(Cambodia)

12 recommendations accepted
32, 33, 34, 35, 36, 37, 38, 53, 57, 58, 67
& 194

1 recommendation not accepted
59

NGO Assessment:

China has partially implemented
recommendations 33 & 36, and has
not implemented the other 11
recommendations

No Independent National Human Rights Institution

China has continued to disregard the Paris Principles,
which call for UN Member States to establish
independent National Human Rights Institutions
(NHRI).” The government has not established any
independent National Human Rights Institution.

In rejecting New Zealand and Tunisia’s
recommendation (186.59), China stated that: “[M]any
government agencies in China assume and share similar
responsibilities. The issue of establishing a national
human rights institution falls into China’s sovereignty,
and should be considered in a holistic manner in
accordance with its national conditions.”'® We have two
responses to this position:

e Government agencies in China do not “assume and
share similar responsibilities” of NHRIs based on the
Paris Principles. This is because these agencies are not
independent from the government; they are run or
controlled by the government. The Paris Principles

requires “guarantees of independence” of NHRIs—that they be established “by powers
which will enable effective cooperation to be established with, or through the presence
of, representatives of,” among other things, “[n]Jon-governmental organizations
responsible for human rights and efforts to combat racial discrimination, trade unions,
concerned social and professional organizations, for example, associations of lawyers,

doctors, journalists and eminent scientists.

! No Chinese government agency currently

meets this requirement of the Paris Principles.

e To insist that establishing an NHRI “falls under China’s sovereignty,” China has rejected
the Paris Principles themselves. By requiring that Member States establish independent
national human rights institutions, the Paris Principles, in China’s view, have interfered
in States’ sovereignty. This response reveals that China continues to put its national
sovereignty above human rights and the international consensus on the need for an

independent NHRI.

In May 2014, CESCR raised concern about the absence of an NHRI, and recommended that
China establish an independent national human rights institution in accordance with the Paris
Principles. The Committee recalled that government institutions do not replace such an
institution (art. 2).”'* In November 2014, CEDAW raised similar concerns and recommended
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China to “establish, within a clear time frame, an independent national human rights
institution. ..in accordance with the Paris Principles.”"”

Civil Society Participation Excluded in National Human Rights Action Plans

In June 2016, China issued an assessment of its second National Human Rights Action Plan
(NHRAP) (2012-15)."* However, in this process, the government completely excluded non-
governmental organizations and members of civil society.

Two of the recommendations concerning NHRAPs are poorly worded. Azerbaijan (34) asked
China to “continue the successful implementation” of the NHRAP for 2012-2015, which
problematically presupposes yet-to-be demonstrated “success.” Indonesia (36) made similarly
problematic assumptions about China’s “progressive efforts and measures to implement the
second NHRAP” and asked it to “continue” such efforts, despite the absence of any clear
demonstration that these efforts have been made."

China may have allowed some government-run “non-governmental organizations” (GONGOs)
and state academic institutions to be involved in the drafting and evaluation of the 2012-15
NHRAP. However, according to local activists, the government did not hold open consultations
with NGOs and the public.'® From the drafting to the evaluation of its implementation,
everything involving the NHRAP was conducted virtually in a “black box.” Chinese human
rights defenders who requested information regarding participation of independent experts or
NGOs, concrete information about the substance of “actions” accomplished, or tried to submit
their input during the drafting or evaluation of the NHRAP, have either been obstructed by
officials or faced police harassment and suffered reprisals.'” (See also Section 2.9)

On June 14, 2016, the Chinese government held a conference to publicize its own “evaluation”
of its implementation of the 2012-15 NHRAP. Government agencies, GONGOs, state-run
universities and other academic institutions attended the conference, and some Western
diplomats were also invited.'® Missing at the conference were any truly independent NGOs, legal
scholars and lawyers, or human rights activists. The government concluded, following its own
close-door “evaluation,” that “every measure” of the NHRAP “has been effectively
implemented.”"” However, authorities said nothing about how the NHRAP goals were
implemented, or how the evaluation results were measured, nor even what the specific targets
were. The available state media reports provided no specific facts or data to back up the
government’s vague and generalized conclusion, except one slightly more-detailed account
appearing in the state-run People’s Daily; but the few numbers and examples mentioned in this
media report only raise further questions about the lack of transparency.”’

More seriously, no available state media reports about the government’s conclusions from the
evaluation included any critical or independent commentaries from non-government actors or
civil society representatives. An independent and critical assessment of the NHRAP’s
implementation by Chinese civil society groups has become practically impossible. Such groups
have come under unprecedented assault by the Xi Jinping government. Many civil society groups
have been forced to shut down.?' (See also Section 2.6)
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One example of the government’s self-evaluation glossing over serious problems in
implementing the 2012-15 NHRAP involves the issue of prolonged pretrial detention. The
government claimed that it has “guaranteed the right of the accused to obtain rapid trial and
sentencing.”*? However, prolonged pre-trial detention has become an entrenched problem in
recent years. Authorities held several human rights defenders in pre-trial detention for more than
two years during this period.”> Also, the government claims that it has “improved the state
compensation system, guaranteeing the legitimate rights of applicants for compensation.”** This
claim is problematic according to a civil society report that documented the lack of fair
procedures for obtaining state compensation, and the obstacles and systemic denial of
compensation to victims of torture and other rights abuses.”

We acknowledge that the government took some legislative actions as proposed in the
NHRAP—such as the adoption of the Mental Health Law and Anti-Domestic Violence Law.
Some of the new laws and regulations, however, do not meet international human rights
standards.*

Suggestions

e Establish an independent National Human Rights Institution that protects and promotes
human rights without government interference and retaliation;

e Allow and facilitate civil society participation in the drafting, monitoring, and assessment
of China’s National Action Plan on Human Rights (2016-20);

e Investigate allegations of reprisal against Chinese citizens who sought to participate in
the drafting and evaluation of NHRAPs, and provide information about any measures
taken to provide remedies and hold the perpetrators accountable.
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1.3. Engagement With Special Procedures & Treaty Bodies

16 Recommendations Assessed:

186.34 (Azerbaijan), 52 (Afghanistan),
54 (Turkmenistan), 60 (Ghana), 63
(Azerbaijan), 64 (Kenya), 65 (Nigetia),
66 (Canada), 67 (Sytia), 68 (Ecuador),
69 (Albania, Benin), 70 (Hungary,
Latvia), 71 (France), 72 (Australia), 73
(Austria, Slovakia, Switzerland), and
235 (France).

12 recommendations accepted
34, 52, 54, 60, 63, 64, 65, 67, 68, 69, 71
& 73

4 recommendations not accepted
60, 70, 72 & 235

NGO Assessment:

China has partially implemented
recommendations 68 & 73, and has
not implemented the other 14
recommendations

We have examined China’s cooperation with UN
mechanisms by looking at several indicators: country
visits by Special Procedures (SP), concrete data
requested by Treaty Bodies (TBs), and responses to SP
communiqués, inquiries and recommendations for
remedial measures. China has systematically denied
visits by TBs by expressing reservations about relevant
articles in treaties that it ratified, or by refusing to accede
to Optional Protocols that require State parties to receive
visits from TB committee members. In short, we find
that China has a poor record in engaging with UN human
rights mechanisms in a constructive and cooperative
fashion. While China accepted the majority of the
recommendations in this section, it only partially
implemented two: Ecuador’s recommendation (186.68)
to “consider the possibility” of inviting special
procedures to visit China and one part of
recommendation (73) that asked China to facilitate visits
from SPs.”” China’s behavior does not lend itself to the
presumptions made by several states in recommending
China “continue” its “constructive” cooperation with UN
human rights mechanisms.*®

SP Requests for Country Visits Ignored or Delayed

Since the 2013 UPR, China has not assented to Special Procedures’ visits to specific regions in
China, including Tibetan and Uyghur areas, nor has not it taken the necessary concrete steps to
facilitate a visit by the UN High Commissioner for Human Rights. China has not invited the UN
Commission of Inquiry on Human Rights in the Democratic People’s Republic of Korea to visit
Northeast China to meet officials and North Korean refugees, and thus has not implemented

Canada’s recommendation (66).

In not accepting Canada’s recommendation, China stated that its rejection is based on China’s
opposition to “politicizing human rights issues” and it “disapproves exerting pressure on a
country in the name of human rights, and does not support establishing an UN Commission of
Inquiry on Human Rights in the Democratic People’s Republic of Korea.” In this statement,

China demonstrates opposition to Human Rights Council (HRC) resolution 16/21, which called
on Member States to cooperate with Special Procedures.”” As a member of the HRC during this
time, it displays a particular lack of cooperation that the government of China is preventing SPs
from fulfilling their role to enhance the Human Rights Council’s capacity to address human
rights situations in all UN Member States, including on country-specific issues.

China still has not joined the 117 UN Member States that have extended “‘standing invitations” to
all thematic Special Procedures and the government rejected recommendations from Hungary
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and Latvia (70) and Australia (72) to do so.*® The Chinese government has not extended
invitations to the majority of the multiple mandate holders who made requests, in some cases
repeatedly, to visit China in the past decade.’’

Three mandate holders have been invited, but China has not facilitated the visits, and they
consequently have not taken place at the time of writing:

e The Special Rapporteur on Freedom of Religion or Belief: No visit has taken place,
though the SR received an invitation following requests made in 2004 and 2006;

e Special Rapporteur on the Right of Everyone to the Enjoyment of the Highest Attainable
Standard of Physical and Mental Health: No visit has taken place, though the SR received
an invitation in second half of 2015, nine years after the request was made in 2006;

e Special Rapporteur on the Right to Privacy: Invited for 2017.
In the past three years, only three SP mandate holders received invitations to visit China:

e  Working Group on the Issue of Discrimination against Women in Law and in Practice,
visited December 12-19, 201332;

e Independent Expert on the Effects of Foreign Debt and Other Related International
Financial Obligations of States on the Full Enjoyment of All Human Rights, particularly
economic, social and cultural rights, visited June 29-July 6, 2015

e Special Rapporteur on Extreme Poverty and Human Rights, in August 15-23, 2016—11
years after the request was made in 2005.%*

In stating its opposition to recommendations asking China to extend “standing invitations™ to
SPs, China cited “its national conditions” but at the same time has claimed that the visits that
China received “have produced good overall results.”> However, the SR on Extreme Poverty
and Human Rights, Philip Alston, told reporters at the end of his nine-day visit that the Chinese
government interfered with his work by blocking access to individuals whom he had hoped to
meet. He said he had notified the government in advance, but “none of those meetings were
arranged, and the message I got from many of the people I contacted was that they had been
advised that they should be on vacation at this time.”*°

Since the 2013 UPR, all of the Special Procedures mandate holders that visited have been related
to social and economic rights, which means that China has only partially implemented the UPR
recommendation made by Ecuador (68) that China take into account “the appropriate balance
between economic, social and cultural rights and civil and political rights.” We also consider
recommendation 73 to be only partially implemented, as the government has not facilitated a
visit from the High Commissioner as well as SPs. There are a further nine outstanding requests
from SPs to visit China, the majority of which focus on civil and political rights.*’
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Lack of Substantive Responses to SP Communiqués & Concrete Data for TB Reviews

According to the most recent available data, China responded to approximately 75 percent of
communiqués sent to the government by Special Procedures in 2013, which is higher than
average among UN Member States for that year.® Sources familiar with the communiqués say
China has in recent years been responsive to SPs’ inquiries.>” However, China’s responses to SPs
communiqués are usually not substantive or informative; the government tends to shed very little
light on the individual cases in response to inquiries by SPs, and often just briefly repeats police
accusations against the suspects or quotes directly from court verdicts.

For instance, in 2013, the Working Group on Arbitrary Detention and the Special Rapporteur on
Torture sent a “joint urgent action” to the Chinese government, raising concerns about the
alleged house arrest of Ms. Liu Xia (XI/#), the wife of Chinese Nobel Peace Prize winner Mr.

Liu Xiaobo (XI|E7):

“According to the information received, on or around 14 October 2010, Ms. Liu Xia was
placed under house arrest and has not been allowed to leave her apartment compound except
under police escort since. It is reported that her telephone, mobile phone and internet have
also been disconnected. Ms. Liu Xia’s repeated requests to be able to send and receive
regular correspondence have allegedly been denied by Chinese authorities. It is alleged that
Ms. Liu Xia’s request for independent medical assistance for the treatment of her depression
has yet to be granted. She fears that if she is provided with a State-appointed doctor, she
might be institutionalized. Serious concern is expressed about the physical and mental well-
being of Ms. Liu Xia.”

In its very brief response, the government simply stated:

“Liu Xia is a woman of 53 years of age and she originally comes from Beijing, China. Liu’s
current health is fairly good. The Chinese public security body has not adopted any legal or
compulsory measures with regard to her.””*

This example, which is typical of the Chinese government’s responses, illustrates China’s lack of
constructive cooperation with SPs despite its comparatively higher rate of replies. We suggest
that a higher rate of responses to SPs’ communiqués should not be a criterion for assessing
“constructive cooperation” with SPs. Instead, the quality of responses is far more significant.
More specifically, the quality of government responses can be assessed by the amount of useful
and relevant information provided by the State and the government’s own willingness to handle
the cases, or provide remedies if needed, strictly according to international human rights
standards.

At the same time, China has continued to resist providing concrete data and specific information
requested by treaty bodies in relevant lists of issues.*' This lack of cooperation violates specific
articles in human rights treaties that China has ratified. Repeatedly, following reviews of China,
treaty bodies have urged in their “Concluding Observations” that China provide numerical data,
disaggregated statistics, and substantive details to assist their reviews of China’s implementation
of its treaty obligations.**
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Without exception since 2013, all the treaty bodies that reviewed China have been forced to
repeat their requests for disaggregated data and concrete information due to the government’s
non-compliance:

e In concluding its 2013 review, CRC stated that it “reiterates its concern about the limited
public accessibility to reliable and comprehensive statistical data in mainland China in all
areas covered by the Convention (CRC/C/CHN/CO/2, para. 22). It is particularly
concerned that due to laws and regulations on guarding State secrets in mainland China,
disaggregated data and important statistics critical for effective implementation and
monitoring of the Convention are often not available in the State party.”* CRC said it
“recommends that the State party review the secrecy laws and regulations in mainland
China in order to ensure that information concerning children, ... is systematically
collected, made publicly available and discussed and used for the development of policies
and plans on children’s rights. In this regard, the Committee further recommends that the
State party establish in mainland China an independent review mechanism for the
classification of State secrets.”**

e In concluding its 2014 review, CESCR “notes the absence of reliable statistics that would
allow for an accurate assessment of the fulfilment of economic, social and cultural rights
in the State party,” and “urges the State party, ...to develop systematic data collection
and the production and use of statistics for human rights indicators, including for
economic, social and cultural rights based upon such data... The Committee requests the
State party to include in its next periodic report statistical data on the enjoyment of each
Covenant right, disaggregated by age, sex, ethnic origin, urban/rural population and other
relevant status on an annual comparative basis.”*

e In concluding its 2014 review, CEDAW said it was “concerned that some critical
information required to assess the status of women is classified as a State secret under
various security regulations, which unduly restricts access to information on women’s
rights issues. The Committee is further concerned that the system of data collection and
sharing remains too weak to enable adequate monitoring and evaluation of the
implementation of the Convention;” and CEDAW “recommends that the State party
study the obstacles, including the impediments presented by the State party’s State secret
law, to the collection, sharing and dissemination of sex-disaggregated data so that the
impact and effectiveness of policies and programmes aimed at mainstreaming gender
equality and advancing women’s human rights can be accessed by all stakeholders.”*®

e In concluding its 2015 review, CAT said it “remains concerned at the use of State secrecy
provisions to avoid the availability of information about torture, criminal justice and
related issues. While appreciating the State party’s assertion that “information regarding
torture does not fall within the scope of State secrets”, the Committee expresses concern
at the State party’s failure to provide a substantial amount of data requested by the
Committee in the list of issues and during the dialogue. In the absence of the information
requested, the Committee finds itself unable to fully assess the State party’s actions in the
light of the provisions the Convention.” CAT further “call[ed] for the declassification of
information related to torture, in particular, information about the whereabouts and state
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of health of detained persons whose cases fall under the scope of the State Secrets
Law.”"

The Chinese government’s secretiveness with information necessary for TB reviews is not
accidental. China has methodically been non-transparent when it comes to treaty bodies’ periodic
reviews. It took reservations on articles in treaties authorizing TBs to conduct country visits or
receive individual cases; it does not recognize some TBs’ competence, and it refused to join
almost all the optional protocols associated with the six major human rights treaties that China
ratified. China’s systemic refusal to provide detailed information has seriously undermined TBs’
role in examining China’s genuine compliance with its treaty obligations and in promoting the
realization of specific human rights that the government has obligations to protect.

Lack of Remedial Measures as Recommended by SPs & TBs

UN Member States’ cooperation with Special Procedures can also be assessed by the remedial
measures States take to address issues that SPs have considered to be violations of international
human rights standards. Such remedial measures include providing remedies to victims of human
rights violations and amending laws to make them fully comply with international human rights
treaties that China ratified.

In most cases, when SPs have jointly issued statements about serious rights abuses in China, the
government has responded with strident defiance. Just as one example, on August 11, 2016, the
spokesperson for the Chinese Ministry of Foreign Affairs dismissed a joint SP statement
concerning reports that jailed activist Yang Maodong (1% 4<, aka, Guo Feixiong, 8 &) was
being deprived of proper medical treatment, stating that the statement was based on “false
information,” contained “irresponsible speech,” and constituted “rude intervention” in “China’s
internal politics and judicial sovereignty.”**

One example of China’s inaction in taking remedial measures is, since China underwent its first
UPR in 2009, it has refused to take any of the remedial actions recommended by the Working
Group on Arbitrary Detention (WGAD). Since 2009, the WGAD has issued “opinions” on 24
individual cases that it declared involved “arbitrary detention or arrest” and asked the Chinese
government to “immediately and unconditionally” release the detainees or prisoners and provide
state compensation. Most of these individuals remain in prison or in detention, under house arrest
or residential surveillance, except a few who were released after completing their sentences.

(See: Annex 3. Updates on 24 Cases of Arbitrary Detention Based on UN WGAD Opinions
(2009-2016).)*

China has also taken little action in implement treaty bodies’ recommendations. This problem is
discussed above in the context of TBs’ repeated requests for disaggregated data and concrete
information. Some TB recommendations have been made repeatedly in consecutive “Concluding
Observations” of periodic reviews on China, indicating an ongoing lack of action on the part of
the Chinese government to implement these recommendations.

For instance, in its 2015 Concluding Observations, CAT recalled its previous recommendation in
2008 and again urged China to ensure that all allegations of excessive use of force, torture and
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other ill-treatment perpetrated by State officials during the suppression of protestors in 1989 be
effectively investigated by an independent authority and that perpetrators are prosecuted.” In
2008, CAT asked China to remove the main obstacles to the effective implementation of the
Convention, including the 1988 Law on the Preservation of State Secrets and the harassment of
lawyers and human rights defenders. In the following review in 2015, CAT repeated this request
in the Concluding Observations, where the Committee also went as far as to request China
specifically follow up, within one year, on this recommendation.’’ To date, China has continued
to ignore the Committee’s recommendations on these issues. (See Section 2.9)

It is common for treaty bodies to be forced to repeat recommendations in subsequent reviews of
China’s compliance with international conventions. In another example, in 2014, CESCR
reiterated its previous recommendation from 2005 and called upon China “to strengthen its
efforts to abolish the household registration system (hukou) and to ensure that all rural-to-urban
migrants are able to enjoy the work opportunities, as well as social security, housing, health and
education benefits, enjoyed by residents in urban areas.” Again, to date, the government has not
implemented this recommendation.

Suggestions

e Fulfill China’s obligations under all the international human rights treaties that it has
ratified, and amend all national laws and regulations that are not in full compliance with
these treaties;

e Fully cooperate and constructively interact with the UN High Commissioner for Human
Rights, the Special Procedures and treaty bodies;

e Extend standing invitations to all Special Procedures, end obstruction and intimidation to
SP mandate holders during their visits; and facilitate a visit from the High Commissioner
for Human Rights, including to Tibetan and Uyghur autonomous regions;

e Recognize the UN Commission of Inquiry on Human Rights in the Democratic People’s

Republic of Korea and facilitate a visit by the Commission to Northeast China to meet
North Korean refugees.
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! All the 2013 UPR recommendations to China by states cited in this report are based on UN Human Rights Council (HRC),
“Report of the Working Group on Universal Periodic Review: China,” A/HRC/25/5, December 4, 2013; All the statements of
China’s positions on the 2013 UPR recommendations are based on HRC, “Report of the Working Group on the Universal
Periodic Review: China. Addendum: Views on conclusions and/or recommendations, voluntary commitments and replies
presented by the State under review,” A/HRC/25/5/Add.1. February 27, 2014.

? See Chart disclosing the status of ratifications of human rights treaties on the right-side bar of the webpage of the UN Office of
the High Commissioner for Human Rights (OHCHR), “Treaty Bodies,” http://ohchr.org/EN/HRBodies/Pages/TreatyBodies.aspx.

3 We have labelled the following recommendations as “poor” (186.3 — Cape Verde, 24 — Egypt, 25 — Ghana, 26 — Guatemala, 27
— Latvia, 29 — Seychelles, 30 — Uruguay, 31 — Uruguay, 32 — Zambia, 67 — Syria). It is impossible (or at least impractical) for us
to assess whether China has “considered” (as several States recommended) ratifying or signing any of these treaties or optional
protocols. A principal reason for this is that the Chinese government has intensified suppression on freedom of information and
treats such information as tantamount to “state secrets.”

* Committee on the Rights of the Child (CRC), Concluding observations on the combined third and fourth periodic reports of
China, adopted by the Committee at its sixty-fourth session, CRC/C/CHN/CO/3-4, October 2013, para. 97.

3 Committee on Economic, Social and Cultural Rights (CESCR), Concluding observations on the second periodic report of
China, including Hong Kong, China, and Macao, China, CESCR/E/C.12/CHN/CO/2, June 2014, paras. 62, 63.

8 Committee on the Elimination of Discrimination against Women (CEDAW), Concluding observations on the combined seventh
and eighth periodic reports of China, November 2014, CEDAW/C/CHN/CO/7-8, paras. 11(c) and 77.

7 Committee Against Torture (CAT), Concluding observations on the fifth periodic report of China, CAT/C/CHN/CO/5, February
2016, paras. 50, 62 & 64.

# Information Office of the State Council, Assessment Report on the Implementation of the National Human Rights Action Plan
of China (2012-2015), June 2016, Chap. VI,
http://english.gov.cn/archive/white paper/2016/06/15/content 281475372197438.htm.

? UN General Assembly, “Principles relating to the Status of National Institutions (The Paris Principles),” Resolution 48/134,
1993, http://www.ohchr.org/EN/Professionallnterest/Pages/StatusOfNationalInstitutions.aspx.

10 HRC, “Report of the Working Group on the Universal Periodic Review, China, Addendum, Views on conclusions and/or
recommendations, voluntary commitments and replies presented by the State under review.”

" Tbid.

12 CESCR, Concluding observations on the second periodic report of China, including Hong Kong, China, and Macao, China,
para. 8.

13 CEDAW, Concluding observations on the combined seventh and eighth periodic reports of China, paras. 16-17.

4 Information Office of the State Council, Assessment Report on the Implementation of the National Human Rights Action Plan
of China (2012-2015), June 2016.

!5 We also consider other recommendations assessed in this section to be “poor.” For instance, Zambia (186.32) recommended
that China “consider” establishing a NHRI, and Thailand (57) asked China to “look into the possibility of” doing so. It is difficult
to assess whether the government has “considered” or “looked into the possibility” of doing so, due in part to the lack of
government transparency. Qatar (58) asked China to “continue efforts in theoretical research.” This recommendation is poor
because it did not ask China to undertake any concrete actions relevant to a specific human rights goal.

'S We held several direct consultations with Chinese NGOs and individual human rights defenders in 2016. All the people we
spoke with had no knowledge of public or civil society participation in the NHRAP process. CHRD interviews, 2016.

17 See, for instance, the case of Cao Shunli. CHRD, Cao Shunli (&JifiF]) & Her Legacy,
https://www.nchrd.org/2014/04/prisoner-of-conscience-cao-shunli/.

18 Xinhua News A gency, “National Human Rights Action Plan (2012-15) Implementation Evaluation Concluding Conference
Held in Beijing” (X ABATEIHRI (2012—20154F) ) SeitiiEAh B g5 2 AE 5 B JT) June 14, 2016
http://www.gov.cn/xinwen/2016-06/14/content 5082040.htm.

1 The government declared that “major objectives and tasks [of NHRAP] have been realized in a timely fashion”; and “48% of
the binding targets and more than 50% of targets that involved people’s livelihood have been reached ahead of schedule or over-
fulfilled.” Tbid.
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20 People’s Daily, “Excerpts of Speeches from NHRAP (2012-15) Implementation Evaluation Concluding Conference” ( { &5
ABUTETHRI (2012—2015%F) ) SEHE AL S 452 UK 5 %) June 16, 2016,
http://politics.people.com.cn/n1/2016/0616/c1001-28448543.html.

21 See CHRD 2013, 2014, and 2015 Annual Reports. CHRD, “A Nightmarish Year Under Xi Jinping’s “Chinese Dream”: 2013
Annual Report on the Situation of Human Rights Defenders in China,” https://www.nchrd.org/2014/03/a-nightmarish-year-
under-xi-jinpings-chinese-dream-2013-annual-report-on-the-situation-of-human-rights-defenders-in-china/; CHRD, ““Silencing
the Messenger: 2014 Annual Report on the Situation of Human Rights Defenders in China,”
https://www.nchrd.org/2015/03/silencing-the-messenger-2014-annual-report-on-the-situation-of-human-rights-defenders-in-
china/; CHRD, ““Too Risky to Call Ourselves Defenders”: CHRD 2015 Annual Report on the Situation of Human Rights
Defenders in China,” https://www.nchrd.org/2016/02/too-risky-to-call-ourselves-defenders-chrds-2015-annual-report-on-the-
situation-of-human-rights-defenders-in-china/.

2 People’s Daily, “Excerpts of Speeches from NHRAP (2012-15) Implementation Evaluation Concluding Conference.”

3 For example, activist Huang Wenxun (3% 3 f#f7) spent three years without a trial, before being convicted and sentenced to five
years in prison. CHRD, Portrait of a Defender — Huang Wenxun, https://www.nchrd.org/2014/01/prisoner-of-conscience-huang-
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Chapter 2. Civil & Political Rights

2.1. Elections & Political Participation

Since the 2013 UPR review of China, China has not
implemented any of the six recommendations related to
elections and political participation, including the role
of women in public affairs. Furthermore, China did not
accept Germany’s recommendation to “[e]nsure

7 Recommendations Assessed:

186.168 (Russia), 171 (India), 172
(Uganda), 173 (Uganda), 222 (Austria),
228 (Vietnam), and 232 (Germany)

China’s Replies: democratic participation of members of all ethnic

§ st s minorities and allow unhindered access to all minority

168, 171, 172, 173, 222 & 228 areas, including Tibet” (186.232).

1 recommendation not accepted ) . .

230 In this area, three of the six recommendations are
“poor” because of the presumption that citizens’ in

NGO Assessment: China have rights that do not exist and in the absence of

China has not implemented any of those achievements, it makes little sense to ask the state

(hese eoimmaEndEtens to “further guarantee” those rights (173); because there

are few measures to ensure participation in decision-

making by any citizens, including by ethnic minorities,

so it makes no sense to take “further” measures in that
regard (222); and because continuing a system that has not provided autonomy in ethnic areas
and has been the foundation for human rights violations in China is counter to the goals of the
UPR (228).2

Women continue to be underrepresented in the Chinese Communist Party (CCP), and
government and legislative bodies at all levels. Chinese authorities have not fully implemented
election laws, and the CCP has excessive influence over who can be a candidate in elections.
Party and governmental interference in people’s congress and village elections has been
pervasive, and political institutions have not complied with international norms. CCP and
government officials often retaliate against independent candidates, including through
harassment, detentions, and prison sentences. In addition, discrimination against ethnic and
decision-making bodies affecting religious minorities continues to be a concern.

To understand the situation in China, a brief description of elections in China is necessary. China
only has direct elections for people’s congress delegates in local townships, counties, municipal
districts, and cities not divided into districts. Above these levels, including at the national level,
there are no direct elections; congress delegates are selected by people’s congresses at the next
lower level.” Direct elections are also held at the lowest administrative levels for village
committees and urban community-level “residence committees.” Village-level administration is
particularly complex—involving Party, village committee, and village “supervision” and
“assembly” groups’—but according to law, the Party committees play the leading role.’
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Low Women’s’ Public Participation & Election Laws Not Fully Implemented

Women in China continue to be underrepresented in Party and government leadership positions,
a fact that the Committee on the Elimination of Discrimination against Women (CEDAW)
expressed concern about in its 2014 Concluding Observations.® Chinese authorities have not met
the 30 percent goal for women’s participation in government and political agencies, which was
set out in the 1995 Beijing Declaration and Platform for Action, and reiterated in China’s 2011-
2020 Women’s Development Program.” Underrepresentation is particularly grave at the top.
There has never been a women on the Party Central Committee, and as of March 2015, only two
of 25 ministry-level agencies had women leaders, and there were no women provincial-level
CCP secretaries.”

Since the 2013 UPR review, Chinese authorities have not made additional efforts to ensure equal
political participation for women in China’s legislative and advisory bodies at all levels, and
women continue to be underrepresented;’ hence, China has not implemented India’s
recommendation (171). In the 12" National People’s Congress (NPC) (2013-2018), women
delegates hold 23.4 percent of the seats and just 15.5 percent of the NPC Standing Committee
positions, a decrease from the previous Congress. The percentage of women in the advisory
body, the Chinese People’s Political Consultative Conference (CPPCC), is even less; women
hold just 17.8 percent of the total seats, and only 11.8 percent of the CPPCC Standing
Committee positions.'® According official Chinese statistics, the percentage of women in the
NPC has hovered around 21 percent since the late 1970s."

Authorities have not implemented the two recommendations from Uganda (172 and 173)
because they have not fully implemented the 2010 revisions to the Organic Law of Villagers
Committees; nor have they taken additional measures since then, thereby not taking steps to
ensure equal representation for women in village committees.'? The percentage of women on
village committees has not changed much since the early 1990s; in 2014, the national average
percentage of women on village committees was 22.8 percent, an increase of 1.4 percent from
2010, but only 1.8 percent higher than in 1993."* One delegate of the CPPCC noted that, in some
provinces, women’s representation on village committees had not reached 20 percent, and
reports note that committees in other villages have no women representatives at all.'*

Moreover, numerous reports from within China note problems with discrimination against
women in elections since 2013."* In addition, gender-specific roles in politics also remain deeply
ingrained. One Chinese People’s Political Consultative Conference (CPPCC) delegate noted that
women on village committees still mostly work on family planning policy issues, propagating
gender-specific stereotypes.'® While the percentage of women in urban residence committees in
2014 was 48.9 percent,'’ these committees have always been considered “women’s work,” and
so women traditionally have dominated these committees.'®

No Guarantee of the Rights to Vote & Be Elected
The government has not implemented Uganda’s recommendation—that Chinese authorities

guarantee citizens’ right to vote, to be elected, and to express themselves (186.173)—since the
CCP and government officials wield undue influence over who can be a candidate in people’s
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congress elections. Without protection of the right to be elected, elections in China are not
necessarily free and fair, and political institutions do not comply with international standards."’
Interference by officials in elections includes judging potential candidates using criteria not
disclosed to the public or that conflicts with national laws. For example, the 2015 revision to the
Election Law for people’s congresses included a new provision that gives an “examination
committee” the authority to “examine” individuals who win people’s congress elections before
they assume office.”” The “criteria” the Examination Committee uses are not disclosed to the
public, and are above and beyond the scope of the basic criteria in Article 2 of the Election
Law.?' The additional “examination” further opens the door to arbitrariness and increased
government or CCP interference in elections.

This problem of interference also takes place at the village level. Higher-level authorities impose
secondary eligibility criteria for candidates that go beyond the law, sometimes under the banner
of having members of the committee be “broadly representative.” Since the 2013 UPR, officials
in some parts of China prohibited certain types of individuals from becoming candidates in,
being elected to, or assuming office in village committees by imposing requirements not
stipulated in China’s Organic Law of Village Committees. These criteria include age, education,
and loyalty to the Party line.”? Other arbitrary criteria authorities utilized to prohibit individuals
from becoming village committee candidates include, among other activities: the lack of Party
membership, alleged distribution of “suggestions that counter Party theories, guidelines, and
policies,” “creating or disseminating political rumors,” or initiating mass incidents or inspiring
people to file petitions.”® Documents from higher-level officials or local leaders outline
additional “criteria” that are not included in the Election Law, which local “election work
leading small groups” or other Party or government agencies use to “disqualify” individuals from
running in elections.**

Reprisals Against Independent Candidates & Election Monitors

As one local observer pointed out, elections have deteriorated to the point that that “not only do
people not have the right to participate in elections but even if you are considering it, you may be
punished. People are frightened to join elections.”* In 2014, CEDAW expressed its deep
concern over reports that women who have stood in elections as independent candidates have
been “subjected to abuse and violence.” *® In the latest round of people’s congress elections in
2016, authorities have cracked down on unsanctioned candidates across the country.”” Some
examples of reprisals against independent candidates, their supporters, and election monitors
include:

e In June 2016, Guangdong Province authorities detained Wukan Village committee chief,
Lin Zulian (FRFH.Z5), assigned him a government-appointed lawyer, likely forced him to
make a televised confession—which he later retracted—and then tried and convicted him
in September on charges of “bribery.”*® Lin received a 37-month sentence and a fine of
200,000 RMB (approx. 29,500 USD),”” and lost his appeal in October.*® Lin’s initial
detention came just days after he published an open letter saying he would initiate
protests and mass-complaints to higher-level authorities regarding continuing illegal land
sales and failure to provide compensation for land confiscations in Wukan.’' Lin had led
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past demonstrations against such land deals, and had been freely elected by his peers in
2012.%

In August 2016, local authorities in Zixi County, Jiangxi Province administratively
detained Yang Wei (aka, Yang Tingjian, #%£ &) for 10 days after he tried to submit an
application to become a candidate in people’s congress elections in Hecheng Township.™
Yang has said he would continue his efforts to seek office, despite threats to himself and
his family and 24-hour surveillance around his house.*

In October 2016, officials in Qianjiang City, Hubei Province forced election expert Yao
Lifa (#k37.1%) into a vehicle and took him away’> on the same day he and 57 others
declared their candidacy for local people’s congress elections.*® Not long before, officials
had shut down Yao’s popular election monitoring blog, likely for his reporting on
Shanghai and Beijing independent candidates.®’

Beijing authorities harassed Ye Jinghuan (#7355 1) after she and 17 others issued an open
letter declaring their intention to run in elections in October 2016.%* Authorities in
Fangshan district, Beijing, followed and prevented Liu Huizhen (XI|Z£%), who was
among the very few of 60 independent candidates to get onto the ballot, from meeting
with voters or carrying through with a rally.*” Beijing police also harassed, intimidated,
or beat up other independent candidates to prevent them from running, meeting
journalists,” and voters, making campaign speeches,' or canvassing.

Other recent instances of detention or harassment of independent candidates and their
supporters in 2016 include the criminal detention of Guan Guilin (‘& #£4K), a Hunan man,
on suspicion of “disrupting elections” after he tried to register as a candidate,* and the
detention of individuals in Shanghai who were handing out flyers in support of one
independent candidate.**

In 2014, also in Wukan Village, independent candidates Yang Semao (#5{2/%) and Hong
Ruichao (#£#17#) were detained on trumped-up bribery charges. Authorities had warned
Hong not to participate in the election, but he did anyway and won a seat on the village
committee, even though he was detained at the time. In late 2014, courts sentenced Yang
to two years’ imprisonment and Hong to four years.* Both candidates had been leaders
in 2011 demonstrations against land seizures and the death of a villager in custody, and
were subsequently voted into the village committee in 2012 elections.*®

Discrimination Against Minorities & Interference in Decision-making

Discrimination against ethnic and religious minorities in village and people’s congress elections
and in decision-making bodies continues to be a problem, and China has not implemented
recommendations related to this issue made by Austria (222), Viet Nam (228), and Germany
(232). CEDAW expressed concern in 2014 over the underrepresentation in political decision-
making of ethnic and religious minority women as well as rural and migrant women.*’ Between
2013 and 2016, some government job postings indicated that only Han Chinese citizens would
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be eligible to apply, reducing opportunities for non-Han to participate in decision-making.*® In
2014, CCP authorities in a prefecture in the Tibet Autonomous Region (TAR) restricted certain
individuals from becoming village committee candidates because they were not Party members,
or bec%lse they had attended religious gatherings abroad that had been organized by the Dalai
Lama.

Authorities in the TAR not only interfere in elections, they also interfere in decision-making at
the organizational level, and even intrude at the household level in attempts to monitor political
thought and behavior. Party and government officials removed some members of management
committees in monasteries and nunneries in the TAR and reportedly replaced them with
“government and Party appointees,” and have demand that monks and nuns “demonstrate their
support” for the Party.”® The intrusion of government and Party officials at the household-level
in the TAR, and other areas, is particularly worrisome, because such behavior is likely to stifle
freedom of thought and speech. According to a Human Rights Watch report, teams of officials
were “categorizing Tibetans according to their religious and political thinking, and establishing
institutions to monitor their behavior and opinions.™"

Suggestions

e (uarantee elections are free and fair and make sure citizens are able to exercise their
right to vote and be elected, including by ensuring the implementation of all electoral
laws, making all relevant regulations and rules open to the public, and abolishing non-
transparent Party “evaluation” processes;

e Ensure women’s equal participation in elections and public affairs, in part by educating
and training women regarding political leadership, and by adopting a specific quota
system for women members in villagers’ committees and in local and national people’s
congresses;

e Quarantee, through legislative and other measures, ethnic and religious minorities equal
participation in elections and decision-making;

e Investigate allegations of harassment and violence against potential candidates,
candidates, or delegate-elects in elections at all levels, and make public the results of such
investigations, prosecute the perpetrators, and compensate the victims.
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2.2. Death Penalty

China did not accept and did not implement most of the

11 Recommendations Assessed: 11 recommendations made on the death penalty.

186.17 (Benin), 18 (Estonia), 107 However, we assess that the goyemn;zent has partially'
(New Zealand, Rwanda, Portugal, implemented two recommendations.”™ China pledged in
Argentina, Australia, Spain), 108 2013, as a candidate in the elections for a Human Rights
(Ttaly, Switzerland, France, Council seat, that judicial organs would “continue to
Belgium), 109 (Italy, Bulgaria, strengthen the prudent application of the death

Germany, Belgium), 110 (Algeria), penalty.”5 3 Since then, however, it appears that China
111 (Egypt), 112 (Namibia), 113 has not kept its pledge, nor has it taken seriously most
(Slovenia), 114 (Chile), and 128 recommendations about the death penalty made during
(Norway) its 2" UPR. The trend of small reductions in the number

of annual executions seems to have stalled, non-
transparency remains the rule, various reform measures
have been extraneous or inadequate, and China’s

2 recommendations accepted

110 & 111 application of the death penalty does not conform to

9 recommendations not accepted international standards.

17, 18,107,108, 109, 112, 113, 114

& 128 Stalled Decline in Estimated Number of Executions
NGO Assessment: Chinese authorities continue to classify information
China has partially implemented about executions as a state secret.” In 2015, the
recommendations 109 & 110, and Committee Against Torture (CAT) expressed concern

has not implemented the other nine  qyer the “lack of specific data on the application of the
AT EE death penalty,” which prevented the Committee from
verifying whether legislative reforms are being
implemented in practice.”® According to NGO estimates,
China executes more people per year than all other countries combined.’® While Chinese
authorities have gradually provided more data on individual executions over the past five years,
reporting is selective and limited information is still only available about a very small percentage
of executions.”’ In addition, since the Supreme People’s Court (SPC) took back the authority to
review death penalty cases, it has rejected the penalty in a small percentage of cases.”® According
to one NGO’s analysis of 525 cases reviewed by the SPC of individuals facing the death penalty
between April 2011 and November 2015, the SPC rejected the penalty in only 11 cases, a rate of
2 percent. This rate, though based on what is understood as incomplete data, is significantly
lower than the 10 percent figure reportedly provided by SPC officials.”

Extraneous Measures to Reduce Crimes Punishable by Death

Although China did not take action to implement the majority of UPR recommendations on the
death penalty, Chinese authorities have reduced the number of crimes punishable by death,
thereby partially implementing recommendation 186.109 (Italy, Bulgaria, Germany, Belgium).
During the November 2013 Third Plenum of the 18" Chinese Communist Party Central
Committee, the Party issued a decision that included language on reducing the crimes punishable
by death.®® Following this, in 2015, the National People’s Congress passed the Ninth
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Amendment to the Criminal Law, which reduced the number of crimes punishable by death by
nine (55 reduced to 46).°" However, these reductions do not appear to be meaningful and
impactful; Chinese press reports, cited in an Amnesty International report, acknowledged that
there are few death sentences issued for the crimes that are no longer capital offenses, so the
reductions would likely have little impact on the total number of executions.®” In 2015, the two
UN special rapporteurs on summary executions and on torture welcomed China’s measures (to
reduce the number of crimes punishable by death), but the latter also urged the Chinese
government to take “further steps towards abolishing the death penalty...”®

Death Penalty Implementation & Review Do Not Conform to International Standards

In 2012, China issued new provisions in the amended Criminal Procedure Law that restricted the
application of the death penalty.®* One Chinese scholar and expert on the death penalty
concluded, however, that these provisions and other measures have not been fully implemented,
and that there has been little or no improvement in China’s application of the death penalty.®’
After 2013 and China’s 2™ UPR, the government made fewer efforts to reform the use of the
death penalty than it reportedly had in previous years. In the 2012-2015 National Human Rights
Action Plan (NHRAP), China made a vague pledge that “more strict standards will be adopted”
with regard to evidence used in capital cases, without detailing what these standards would be or
how they would be measured.®® The official assessment of the implementation of this plan
simply reiterates mostly pre-2013 judicial interpretations passed, regulatory measures put in
place, and institutional changes, but does not discuss how all of these measures have been
implemented in practice.”’” In January 2015, the SPC issued so-called “new” measures, which
simply clarified existing procedures for how defense lawyers may present their opinion to judges
during the SPC review of death sentences.®®

In June 2016, the SPC instructed second-instance courts to, in principle, review capital crime
cases remanded by the SPC instead of just returning the case to the court of first-instance, except
under special circumstances.”’ Some believe this process may help to reduce local government
protectionism leading to interference in court cases.’’ Nevertheless, in 2015-2016, some Chinese
scholars reportedly expressed concerns about the lack of clear legal standards in the death
penalty review process. They called on officials to issue guidelines for sentencing, expressed
concerns about the sufficiency of procedures relating to meaningful representation by lawyers,
and called on the government to be more transparent about statistical data on the review of
capital cases.”’

Application of the death penalty in China still does not conform to international standards. China
has signed but not ratified the International Covenant on Civil and Political Rights (ICCPR), the
major covenant with provisions pertaining to application of the death penalty.”” Having signed
the ICCPR, the Chinese government is obliged to not take measures that defeat the treaty’s
purpose, but China’s application of the death penalty fails to conform to the ICCPR in multiple
ways.” For example, the ICCPR stipulates death sentences “may be imposed only for the most
serious crimes...,” but China continues to condemn to death individuals for non-violent and
economic crimes.’* Furthermore, the ICCPR stipulates that “no one shall be arbitrarily deprived
of his life,” which has been interpreted to mean States should guarantee the right to a fair
defense.” In China, the judiciary is subservient to the CCP, the legal system lacks political
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independence,’® and state-run media may influence outcomes in death penalty cases,’’ so there is
no guarantee of a fair trial for those facing a possible death sentence. Chinese authorities also
continue to use torture to extract confessions and use them in court convictions, including those
leading to executions.”® There are other issues inherent in the judicial system that prevent
defendants from receiving a fair trial, including the lack of the assumption of innocence and
standards of evidence to eliminate reasonable doubt, inhumane treatment of detainees on death
row, and denial of their rights to see and communicate with family members.”

Inadequacies of other measures from the Chinese government also undermine the right to a fair
defense in death penalty cases:

e The 2012 revisions to the CPL stipulate that legal aid agencies assign an attorney to a
defendant facing capital punishment in a lower court trial, but this does not apply when
the case comes under the mandatory SPC review. 3

e Measures issued in early 2015 by the SPC, further clarifying the role of lawyers in final
death penalty reviews, are too weak and exclusory to help ensure a fair legal defense for
detainees facing execution.®!

e The government has proposed instituting a ranking system for lawyers; however, if
enacted, there is fear it could be used to prohibit certain lawyers from representing their
defendants in death penalty cases.%?

Additionally, China lacks a system whereby death row inmates may apply for a pardon, and
executions typically take place a short period after the SPC conducts its review. The NGO Dui
Hua Foundation reviewed about 500 SPC review verdicts and found that, on average, executions
take place within two months of the SPC verdict, indicating sometimes there is a time lag
between a SPC verdict and the signing of the warrant of execution.®? By law, executions should
take place within seven days after the SPC president issues a warrant of execution after the SPC
finishes its review of a case.3*

In 2016, public outcry erupted over the case of Jia Jinglong (%1 £), who was executed in
November 2016 after he killed a village chief who had arranged for Jia’s house to be demolished
just before Jia’s wedding.®® Many Chinese and international law experts found it problematic that
authorities executed Jia Jinglong so soon after the lawyer received the verdict, and argued that
the court did not sufficiently weigh mitigating circumstances in his case or adhere to the state
policy stipulating caution in death penalty cases.®¢ Initially, calls for a delay included an opinion
piece in government-affiliated media, but following the execution, state media published articles
justifying the SPC’s decision, perhaps to counter the public uproar.®’

In 2015, CAT encouraged China to “establish a moratorium on executions and commute all
existing death sentences,” as well as accede to the Second Optional Protocol of ICCPR on
abolishing the death penalty.®® However, the government has not implemented these
recommendations.
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Suggestions

e Increase transparency regarding the number of executions and individuals sentenced to
death and repeal the classification of executions as a state secret;

e Implement a five-year moratorium on executions and ensure humanitarian treatment of
death penalty convicts;

e Eliminate all non-violent crimes from the list of crimes to which the death penalty
applies; and eliminate “Strike Hard” campaigns and abolish policies dictating that murder
cases must be solved;

e Impose a six-year time limitation between a death sentence and an execution;

e Establish a system allowing pardons for death row prisoners and establish a three-tiered
appeals process in death penalty cases.
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2.3. Torture & Other Cruel, Inhuman or Degrading Treatment or

Punishment

5 Recommendations Assessed:

186.49 (Mexico), 51 (Denmark), 52
(Afghanistan), 64 (Kenya), and 117
(Germany and France)

5 recommendations accepted
49, 51, 52, 64, 117

2 already implemented

49 & 117

1 being implemented
51

NGO Assessment:

China has partially implemented
recommendation 117, and has not
implemented the other 4
recommendations

The Chinese government has been party to the
Convention against Torture and Other Cruel, Inhumane
or Degrading Treatment (Convention) since 1988. Yet it
continues to violate provisions of the Convention.* The
government has not implemented the 2013 UPR
recommendations concerning compliance with the
Convention and other human rights treaties, even though
it “accepted” and claimed to be “implementing”
Denmark’s recommendation (186.51) concerning the
exclusion of torture-extracted evidence in court and
Mexico’s (49) concerning the harmonization of the
definition of torture in Chinese law with the
Convention.”

Due to the government’s lack of cooperation with the
Committee Against Torture (CAT) and its treatment of
data on torture cases as a “state secret” (see Section 1.3),
it is nearly impossible to obtain the necessary
information for assessing whether the government is

“considering” views of UN treaty bodies and other

human rights mechanisms (64). As discussed in Sections
1.1 and 1.3, the Chinese government has refused to sign the Optional Protocol to the Convention
against Torture, which would obligate China to allow unrestricted access to data on individual
cases, including their treatment, and all places of detention.”’ In addition, China has refused to
allow a visit by the Special Rapporteur on Torture since the last visit in 2005.”

There is no clear and comprehensive definition of torture in Chinese law. Even though national
legislators in 2014 amended the definition in both the Criminal Law (CL) and Criminal
Procedure Law (CPL), these still fall short of complying with the definition in the Convention.
Chinese law still only criminalizes some forms of physical mistreatment, and does not consider
psychological abuse as torture.” Also, while a Supreme People’s Court (SPC) interpretation
issued in 2012 recognized the infliction of severe “mental pain” as an act of torture, it does not
define what constitutes “mental pain,” nor elaborate on behavior that could inflict such pain.”*

Reiterating its longstanding concern about this issue, CAT noted in 2015 that China’s legal
“provisions do not include all the elements of the definition of torture set out in Article 1 of the
Convention.” CAT also noted the Criminal Law’s provisions that prohibit torture “may not cover
all public officials and persons acting in an official capacity,...do not address the use of torture
for purposes other than extracting confessions,” and “restricts the scope of the crime to the
actions of officers of an institution of confinement or of other detainees at the instigation of those
officers.”” The restriction on pursuing prosecution on torture allegations only for official state
agents effectively leaves immune from criminal prosecution alleged torturers at illegal makeshift
detention facilities (i.e. “black jails”) or psychiatric institutions, where government officials have
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ordered Chinese citizens to be detained in significant numbers.”® (See Section 2.4)

In responding to UPR recommendations, China claimed that it had amended laws and regulations
to prohibit the use of evidence obtained through torture in criminal cases. The government
responded to Mexico’s recommendation (49) that the “amended Criminal Procedure Law of
China further makes it clear that confessions obtained through extortion or other illegal means
should be excluded.””’ In addition, China responded to Denmark’s recommendation (51) by
claiming that the amended Public Security Organs Regulations on Procedures for Handling
Criminal Cases stipulates that such “illegal evidence...shall be excluded in accordance with law,
and shall not be used as the basis for the approval of an arrest and prosecution review.”® Besides
the above provisions, judicial bodies issued two SPC “opinions” in 2010 and 2013 that elaborate
on the types of coercion prohibited in criminal investigations.”

While the Chinese government has tried to codify the exclusion of torture-extracted evidence in
criminal cases, authorities have not fully implemented the relevant provisions and rules in
practice. The information provided by the government for the CAT review in 2015 listed just
five cases (that occurred between 2011 and 2013) where courts had thrown out such evidence.'®

We have documented cases where courts have allowed evidence gained through torture to be
introduced in trials, declined requests by lawyers to exclude the admissibility of such evidence,
or interrupted testimony by defendants about mistreatment they suffered to force them to
confess.'”! Even the Chinese government itself continues to recognize this problem and the need
for further progress. A 2014 report in a state-run publication noted that courts continue to admit
evidence extracted from torture.'” In October 2016, central authorities jointly issued an opinion
about criminal procedure reform focusing on eliminating suspects’ self-incrimination through
coercive means.'”

In concluding its 2015 review, CAT expressed its concern that the government had not provided
sufficient data on instances in which the exclusionary rule has been invoked and the outcome of
those cases. CAT was also concerned over reports that Chinese courts often shift the burden of
proof of torture allegations back to defendants in exclusionary procedures, and dismissed
lawyers’ requests to exclude confessions extracted through torture.'™

In failing to enforce laws and regulations prohibiting the use of torture to gather evidence, China
has fallen short of achieving goals outlined in the government’s National Human Rights Action
Plan (NHRAP) (2012-2015). In that plan, the government claimed that, besides other measures,
“the function rooms of the case investigation areas will be established in line with the procedures
of case investigation, where permanent sound and video recording as well as video surveillance
systems will be installed for real-time monitoring and control over the whole course of law
enforcemleor;t and investigation to prevent any violation of the legitimate rights and interests of
citizens.”

In interviews that CHRD conducted for a civil society report for CAT’s 2015 review, Chinese
criminal lawyers told CHRD that, despite an amended CPL provision that encourages the use of
audio and video equipment to record criminal interrogations, this provision does not mandate
their use. This allows officials to disregard it without facing any consequences. Such equipment
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is only sporadically installed in detention facilities or interrogation chambers. According to these
lawyers, even in places where such equipment is installed, police have turned them off during
interrogations, only taped portions of the interrogations, or deleted potentially incriminating
footage. In addition, vague legal provisions as well as lax implementation of laws and
regulations have made it difficult for lawyers to obtain video evidence if their clients allege
mistreatment. In court proceedings, video footage from prisons and detention facilities has rarely
been use1<g6t0 substantiate a defendant’s allegations of torture, much less to prosecute alleged
abusers.

Our documentation has shown that China has failed to establish mechanisms within law-
enforcement and criminal justice systems to ensure that measures to curb torture are
implemented. Specifically, the government has not provided protection for criminal suspects
during interrogations, established receptive channels for alleged torture victims to safely file
complaints, or criminally prosecuted state torturers. Few victims of alleged torture in China file
complaints or seek accountability, for reasons that underscore a lack of public confidence in the
country’s law-enforcement and justice systems. Specifically, those who wish to seek justice
confront numerous obstacles: ineffective legal and administrative channels for filing such
allegations, a strong possibility of reprisals, and the absence of state bodies that can investigate
torture allegations with independence from CCP influence. Few state agents accused of acts of
torture have been criminally prosecuted or punished in China, and those who are convicted are
given light punishments relative to the severity of their crimes, thus creating a cycle of impunity
for torturers.'”” China’s failures to enforce laws and regulations related to the prosecution of state
agents accused of committing torture undermines the State pledges made in the NHRAP.'*®

Suggestions
e Include a comprehensive definition of torture in both the Criminal Procedure Law and
Criminal Law that conforms with the Convention against Torture and covers all the
elements contained in Article 1 of the Convention;
e Strictly enforce relevant legal provisions to ensure that illegal evidence extracted through
torture is excluded in court trials, and hold state agents criminally accountable for

committing acts of torture;

e Establish effective and confidential monitoring procedures in all incarceration facilities,
and ensure that any designated monitoring body can function with independence;

e Withdraw its reservation to Article 20 of the Convention, declare in favor of Articles 21
and 22, and sign and ratify OPCAT.
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2.4. Administrative Detention: Involuntary Commitment to Psychiatric

Institutions

6 Recommendations Assessed:

186.115 (USA), 116 (UK), 117
(Germany, France), 118 (Sweden),
122 (Canada), and 127 (USA)

2 recommendations accepted
117 & 118

1 being implemented
118

4 recommendations not accepted
115, 116, 122 & 127

NGO Assessment:

China has partially implemented
recommendations 117, 118 & 127,
and has not implemented the other
three recommendations

Overall, China has not made substantial progress in fully
implementing recommendations made on abolishing all
administrative detention systems during the second UPR.
We acknowledge the positive step made when the Re-
education Through Labor system, a form of
administrative detention, was abolished in 2013.
However, other forms of administrative and extra-
judicial detention continue to be used, including
involuntary commitment in psychiatric institutions. A
plausible explanation for the ongoing use of forced
institutionalization is that, so far as their tools for
political persecution are concerned, Chinese authorities
are actually trying to fill the void left after the abolition
of Re-education through Labor.

109

The government accepted Sweden’s recommendation
(186.118) that China should “[e]nsure that any reformed
prison or compulsory care system meets international
human rights standards, and abolish system of arbitrary
detention, including Re-Education Through Labour.” In
responding to this recommendation, the government
claimed that it was implementing this and pointed out

that “[t]he amended Criminal Procedure Law of China clearly stipulates that compulsory mental
health treatment for mentally ill people should be decided by courts.”"'° The government also
responded to Canada’s recommendation (122) that China must “[r]elease all people in
administrative detention for political reasons” by repeating its response given to the United
States (115): “There is no one in China who is kept in administrative detention for political

reasons.”!!!

The government’s statements do not reflect the fact that other forms of administrative detention
remain in operation, and also that the amended CPL has not been fully implemented in regard to
involuntary psychiatric commitment, which remains a common form of extra-judicial detention
for activists and government critics in China. Despite enacting its first Mental Health Law
(MHL) in May 2013, the government has failed to halt this method of political persecution. The
MHL stipulates that forced psychiatric commitment be based on a diagnosis by a qualified
physician, and only in very limited situations while following a “voluntary” principle.' "
Government bodies are only permitted to intervene under two very narrow scenarios: public
security organs can intervene if there has been two diagnostic conclusions that the individual has
a serious mental disorder and their guardians object to in-patient care; and an individual’s
workplace, village committee, or residential committee can act as a guardian if closer guardians
cannot be located.'"” In criminal cases, the CPL only permits a court to approve an involuntary
commitment on the recommendation of a procuratorate, and does not allow government officials
or public security police to act unilaterally to institutionalize anyone.'"*
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Because the MHL does not require a court order, police or other government officials who send
someone to a psychiatric institution usually do not have one. Since the MHL took effect, on May
1, 2013, government officials or police have continued to commit petitioners, human rights
activists, and critics of the government to psychiatric hospitals against their will, without
obtaining a diagnosis of mental illness from qualified physicians (or where no perceived threat of
violence exists). The Chinese NGO Civil Rights and Livelihood Watch has documented
hundreds of cases in China of forced psychiatric detention on political grounds between 2009 to
2016."" Cases show that authorities have ordered hospital personnel to detain such individuals
and medicate them as they see fit in order to “discipline” them or make them obey rules in the
institutions."'® One example is Xing Shiku (JAS 1 /%), a labor activist who has been detained in a
psychiatric hospital in Heilongjiang Province since 2009.""” Chinese authorities continue to defy
an “opinion” issued by the UN Working Group on Arbitrary Detention in May 2014 that called
for Xing to be freed.''®

Individuals forced into psychiatric commitments on political grounds are subjected to a wide
range of rights abuses. Besides illegal detention, they are usually deprived of visitors, including
legal counsel, and are blocked from seeking judicial review of their institutionalization.''” These
practices clearly violate the Mental Health Law. Under Article 37 of the MHL, the treatment
facilities and their staff must inform the patient or their guardian of their rights during diagnosis
and treatment. Under Article 46, a patient’s communications and meetings with visitors must not
be limited except when temporary measures are needed due to “acute onset of symptoms” or to
“avoid obstructing treatment.” Detainees can also face myriad physical abuses, often used as
punishment, that constitute torture or other forms of cruel, inhumane, and degrading treatment.
These include beatings, forced injections of unidentifiable drugs, electric shocks, and having
their hands, legs, and torsos tied up to hospital beds."*

UN human rights treaty bodies have repeatedly raised serious concerns over these above
practices and made specific recommendations for their abolition. CAT raised concern in its
November 2015 review of China that involuntary psychiatric commitment breaches the
Convention against Torture (Articles 2, 11, and 16). CAT noted that “compulsory psychiatric
institutionalization” has been “allegedly used to detain [criminal] suspects without
accountability,” and that “local police impose such measures without any judicial process.
CAT further stated that the Chinese government has not responded with clarity to inquiries about
forced psychiatric commitment.'*

55121

In 2012, the UN Committee on the Rights of Persons with Disabilities (CRPD) raised concern
that involuntary confinement is used as a tool to maintain public security, and was “disturbed”
that individuals with “actual or perceived impairments” had been subjected to such detentions,
which violates the Convention on the Rights of Persons with Disabilities in regard to liberty and
security of persons, and freedom from torture (Articles 14 and 15). CRPD recommended the
government abolish all forms of involuntary civil commitment based on actual or perceived
impairments and cease subjecting such individuals to therapies,'* but Chinese authorities have
ignored these recommendations.
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Suggestions

e Abolish all forms of extra-judicial detention;

e Ensure all institutions of compulsory care meet international human rights standards and
protect the rights of those committed in such institutions, including granting access to
legal counsel, visitors, and periodic judicial review;

e Release all individuals held in extra-judicial detention facilities, including psychiatric
institutions, for political reasons, including religious practitioners, dissidents, petitioners,
journalists, human rights defenders, and their family members.
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2.5. Freedom of Expression & Internet Use

24 Recommendations Assessed:

186.136 (Australia), 137 (Spain),
148 (Nigeria), 149 (Ireland), 151
(Costa Rica, Poland, Sweden), 152
(Sweden), 153 (Denmark), 154
(Norway), 155 (Germany), 156
(Czech Republic), 157 (Cote
d’Ivoire), 158 (Poland), 159
(France), 160 (Austria), 161
(Estonia), 162 (Viet Nam), 163
(Bangladesh), 164 (Cuba), 165
(Myanmar), 166 (Ethiopia), 168
(Russia), 169 (Chile), 170
(Australia), and 173 (Uganda)

16 recommendations accepted
1306, 148, 149, 154, 155, 157, 158,
162, 163, 164, 165, 166, 168, 169,
170 & 173

8 recommendations not accepted
137, 151, 152, 153, 156, 159, 160 &
161

3 being implemented
149, 158 & 170

NGO Assessment:

China has partially implemented
recommendation 166, has not
implemented the other 20
recommendations, and
recommendations 162, 163 & 164
are inappropriate [not assessed]

The Chinese government “accepted” most of the UPR
recommendations concerning freedom of expression,
including Internet use, but has only partially
implemented one—on continuing “the spread of Internet
connections through the rural areas” (Ethiopia).'** We
consider three of the “accepted” recommendations
inappropriate, since they express unprincipled support
for government control of expression and information on
the Internet (from Viet Nam, Bangladesh, and Cuba).'*’
China has not implemented any of the eight
recommendations that it did not accept.

Since 2013, the government has intensified its
suppression on freedom of expression, leveraging laws
and policies to control access to and sharing of
information on the Internet, and escalating criminal
persecution of speech. The Xi Jinping leadership has
adopted a zero-tolerance policy towards expression of
political dissent, including criticisms and complaints
about government policies, especially online. This
concerning development goes against a 2009 resolution
of the UN Human Rights Council, reconfirming that
governments should refrain from imposing restrictions
on “[d]iscussion of government policies and political
debate; reporting on human rights, government activities
and corruption in government...”'** In 2014, the
Committee on Economic, Social and Cultural Rights
urged China “to take effective measures to remove
restrictions on freedom of expression and
information.”'*’

Internet users have grown rapidly in China in recent
years. According to government data, by the end of
2015, China’s online population had reached 688
million, and the “Internet penetration rate” had reached
50.3 percent.'”* However, the Chinese government has

also increased its heavy monitoring and censorship on the Internet through an extensive cyber-
policing apparatus. The “Great Firewall” severely restricts online information that can be

accessed within the country.

The stifling environment for free expression undermines the government’s claim that it
Australia’s recommendation (170) to “increase transparency of traditional and social media by
guaranteeing the rights of Chinese citizens to freely critique any state organ or functionary” is

“being implemented.”
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Legal Tools Targeting Free Expression

A judicial interpretation issued in September 2013 by the Supreme People’s Court and Supreme
People’s Procuratorate expanded the scope of the crime “picking quarrels and provoking trouble”
(Article 293(4) Criminal Law) so that “cyberspace” is now considered a “public place.”'*’ In
expanding the law from the previous application restricted only to acts in physical locations,
authorities have another domestic loophole to punish online expression, including speech that
involves critical comments on party leaders or government policies.

The government has issued new regulations or campaigns to tighten restrictions on media, the
use of cell phones, and social media tools since the 2013 UPR. In June 2014, China’s major
media regulator, the State Administration of Press, Publication, Radio, Film and Television,
issued a notice that forbids journalists working for state media from publishing “critical reports”
without approval of their employers, thus elevating the need for official media outlets to self-
censor.” In June 2014, the Ministry of Public Security announced a campaign against “online
crime” that allows police to monitor online messages, including texts on cell phones."*' The
campaign supposedly focused on “traditional crimes that endanger social order,” such as
disseminating information that “endangers national security,” but authorities did not define what
these “traditional crimes” were or what constitutes “illegality.”'** Regulations that took effect in
August 2014 further restricted the use of China’s instant message services to share news and
information without government authorization.'** More recently, “Regulations on Internet
Publishing Services Administration,” which took effect in March 2016, have placed vaguely
worded limitations on the scope of content that can be published online, targeting materials that
would allegedly involve “politically sensitive” issues.'**

Several new pieces of adopted legislation (listed below) have further reduced—or will reduce—
the already restricted space for free expression. A common element among these laws is the
criminalization of speech in the name of “national security,” a term that is nebulously defined in
the legislation, thus opening the door for the government to target its critics.

e China’s Counterespionage Law, passed and enacted in November 2014, allows national
security agencies to confiscate or shut down telecommunications equipment if authorities
find that an organization or individual is “harming national security.”'*>

e The National Security Law, passed and enacted in July 2015, targets “dissemination of
unlawful and harmful information on the Internet” without clearly defining “unlawful
information.”'*®

e The Ninth Amendment to the Criminal Law, which was adopted in November 2015, for
the first time specifically criminalizes the online dissemination of “false” information, in
particular about “danger, epidemics, disasters or security alerts.”"*’

e The Counter-Terrorism Law, passed in December 2015 and enacted January 1, 2016,
prohibits behavior that “distorts or slanders national laws, policies, or administrative
regulations,” and provides for large-scale police monitoring and surveillance, both online
and offline."®
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e The National Cyber Security Law, pass in November 2016 and to take effect in June
2017, stipulates that individuals and groups should “observe public order and respect
social morality...and must not use the [Internet] to engage in activities upsetting social
order, [and] harming the public interest...” The law prohibits individuals or groups from
establishing “websites and communication groups” for “spreading...information related
to unlawful and criminal activities,” which may provide authorities a pretext to
criminalize online sharing about human rights cases or public protest. Under the law, the
State Council may approve of restricting network communications (i.e., cutting off of the
Interne;cggin certain regions if it deemed it necessary for protecting “social public
order.”

e The Film Industry Promotion Law, passed in November 2016 and to take effect in March
2017, forbids film content based on political criteria that are open to authorities’
interpretation, including if material harms the “dignity, honor and interests” of the
country, or if it foments opposition to China’s law or Constitution, harms state unity or
security, threatens sovereignty or territorial integrity, or exposes national secrets.'*

These laws and regulations demonstrate that the Chinese government has taken steps in the
wrong direction from revising its laws and reforming its law-enforcement and criminal judicial
systems towards compliance with international standards for protection freedom of expression
and the press, as stipulated in the International Covenant on Civil and Political Rights.""!

Censorship & Speech Crimes

Authorities have detained and imprisoned individuals for exercising free expression by accusing
them of committing various crimes, including “inciting subversion of state power,”
“defamation,” and “illegal business activity.”'** In the fall of 2014, dozens of activists were held
on suspicion of “picking quarrels and provoking trouble” after they posted online messages
expressing support for the Hong Kong pro-democracy protests.'**

In widely publicized free speech cases emblematic of the government’s criminalization of
information-sharing and free expression, Chinese courts in 2015 convicted the veteran dissident
journalist Gao Yu (78 %) and the outspoken human rights lawyer Pu Zhigiang (Jii&5%). "
Authorities have also penalized some of China’s most influential bloggers whose commentaries
on social and political affairs have attracted enormous public attention—detaining them, closing
down their social media accounts, and in some cases, forcing them to confess on state
television.'*” This retaliation is because these online users expressed or shared views on subjects
that the government considers “sensitive.”

China insisted in its response to UPR recommendations on Internet freedom that it has “the
responsibility to prevent the flooding of harmful information and take steps to fight
cybercrimes.”'*® The government has jailed journalists, including bloggers and online
commentators, for allegedly divulging “state secrets” or “endangering national security.”
According to a press freedom NGO estimate in December 2015, China had the highest number
of jailed journalists of any country, and nearly a quarter of the world’s total.'*’ The Internet
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writers imprisoned in 2016 for their free expression include Chen Shuqing (B4 FX), Lii
Gengsong (5 Hk#2), and Zhang Shengyu (7K 25TW). They are serving punishments of 10.5 years,

11 years, and four years, respectively, after being sentenced in 2016 for alleged offenses tied to
“subversion.”'**

In its own assessment of its National Human Rights Action Plan (2012-15), the government
asserted that “the Internet information platform has enriched channels through which citizens can
have their voices heard” and “express criticisms and suggestions on the work of the
governments.”'*’ The government has clearly failed to achieve the targets outlined in the plan,
namely “safeguarding the legitimate rights and interests of news agencies, journalists, editors and
other persons concerned;”'*’ and to “take effective measures to ensure that all channels of self-
expression are unblocked,” including “opening up the channels for people to criticize, give
advice to, complain of, accuse and impeach state organs and state functionaries.”"”’

Suggestions

e Amend laws and remove restrictions on freedom of information, expression, and on the
media, including the Internet and social media, that are not in accordance with the
International Covenant on Civil and Political Rights and Universal Declaration on
Human Rights;

e Release those being held in detention or in prison for exercising their right to freedom of
expression and press;

e Take steps to ensure that all persons including bloggers, journalists and human rights

defenders, can freely exercise their right to freedom of expression, online and offline,
without fear of censorship or persecution.
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2.6. Freedom of Peaceful Assembly & Association

Severely Curtailed Right to Freedom of Peaceful

7 Recommendations Assessed:

—————————————————————————————————————————————————— Assembly

186.136 (Australia), 137 (Spain),

148 (Nigeria), 149 (Ireland), 150 China has not implemented any of the UPR

(Netherlands), 159 (France), and recommendations made on respecting the right to

167 (Germany) freedom of peaceful assembly. The government accepted
Germany’s recommendation (186.167), to “[r]efrain

China’s Replies: from impeding civil society and respect its international

5 recommendations accepted obligations,” and claimed it was “already implemented.”

136, 148, 149, 150 & 167 However, Chinese law provides little protection for the

2 recommendations not accepted right to peaceful assembly, and Chinese citizens who try

137 & 159 to exercise this right continue to risk being subjected to

3 being implemented police harassment or criminal prosecution. The

149 & 167 government has taken no steps to implement Australia’s
recommendation (136) to expedite legal or institutional

NGO Assessment: reform to “fully protect in law and practice” the right to

China has not implemented any of peaceful assembly.

these recommendations
In rejecting Spain’s recommendation (137) on ending

criminal prosecutions of individuals exercising their
rights, the government cited domestic legislation, and claimed “the exercise of the above-
mentioned freedoms shall abide by the Constitution and laws, and shall not harm the national,
social, collective interests and the legitimate rights of other citizens.”'* Clearly, China continues
to restrict freedom of peaceful assembly in law and practice under the pretext of concerns about
national security, social order, or “collective interest.

Though China’s Constitution recognizes the right to peaceful assembly, domestic laws and
regulations curtail, prevent, or obstruct the actual enjoyment of this right. In practice, police
routinely punish those who exercise this right or prosecute them on the grounds that they have
engaged in “criminal activities.” China’s Law on Assemblies, Processions, and Demonstrations
includes stipulations that do not comply with international standards.'>® For instance, specific
provisions ban demonstrations by targeting their political content, explicitly prohibiting
gatherings that oppose the “Cardinal Principles” of the Constitution, which demand the
upholding of the “people’s democratic dictatorship” and the leadership of the Chinese
Communist Party (Article 4)."** In 2013, the UN Special Rapporteur on the rights to freedom of
peaceful assembly and of association noted that China has prohibited and repressed peaceful
assemblies because “the message conveyed do not please the authorities.”'*>

Under China’s Law on Assemblies, all public gatherings must get prior approval from the police,
who virtually never grant permission unless the events are organized by the government (Article
7). Both law and practice clearly violate the international norm of a “presumption in favor” of
peaceful assemblies that is “clearly and explicitly established in law.”'*® Furthermore, the law
prescribes criminal and administrative penalties for those who demonstrate illegally, which have
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been routinely used to send peaceful protesters to detention or prison, often on charges of
“disrupting” social or public order or “picking quarrels and provoking trouble.”"*’

In addition, China’s Criminal Law allows for the continued deprivation of the right to peaceful
assembly, among other civil and political rights, for individuals who have served prison time for
“seriously disrupting public order” or crimes in the category of “endangering national security,”
charges commonly used against political dissidents and human rights activists.'*® The UN
Working Group on Arbitrary Detention criticized the provisions on deprivation of such rights
and national security crimes when they were first introduced in 1997."

Some legislative changes since the 2013 UPR have further restricted the right to peaceful
assembly. In 2015, authorities adopted an amendment to the Criminal Law, which targets those
who “organize” or “provide funding” for public gatherings with a prison sentence of up to three
years.'® Such individuals could face charges for alleged offenses of disrupting public or social
order. The amended provision would allow for the prosecution of those “behind the scenes” who
“organize” or “fund” a demonstration but are not themselves present.

Thousands of demonstrations take place in China every year, the vast majority of which are
peaceful. Some Chinese citizen journalists have documented “mass incidents,”'" or large-scale
protests, on an online blog.'®> Compared to 2014, they tracked a 34 percent increase in such
incidents in 2015, when they also documented over 14,000 individual detentions related to these
events.'® Authorities arrested two citizen-journalists on suspicion of “picking quarrels and
provoking trouble” in July 2016, in likely retaliation for their work in documenting protests.'®*

Beginning in January 2013, there were many spontaneous peaceful protests over a range of
issues, including calls for the government to ratify the ICCPR, for the end of government
corruption, and for public disclosure of top leaders’ financial assets. Many of the participants
were associated with (or inspired by) the “New Citizens’ Movement,” a loose network of
activists working on rule-of-law issues. CHRD documented 70 individuals detained for their
roles in these peaceful rallies in 2013, of whom 50 were convicted of crimes.'®® Data gathered by
CHRD show that about a quarter of the 2,761 documented cases of arbitrary detention of human
rights defenders from 2012 to 2015 involved individuals detained after exercising their peaceful
assembly rights.'®® In several “Urgent Actions” issued by multiple UN Special Procedures in
2013-14, the mandate holders expressed concern that the arrest and detention of some of these
individuals was in retaliation for their “exercising their fundamental rights to freedom of opinion
and expression and peaceful assembly.”'?’

NGOs & Further Restrictions on Freedom of Association

China has seriously curtailed the right to freedom of association and shrunk the space for civil
society since the 2013 UPR. Though China “accepted” Australia’s recommendation to “fully
protect [the right to freedom of association] in law and in practice” (136), it has instead adopted
new legislation and continued practices to further infringe on this basic liberty. In fact, despite
“accepting” the Netherlands’ recommendation—to “[a]llow national and international NGOs to
play a full and active role in promoting and protecting human rights” (150)—China has
essentially taken action in the opposite direction.
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Two new laws—the Charity Law, which went into effect on September 1, 2016,'% and the

Overseas NGO Management Law, which takes effect on January 1, 2017'®—legalize draconian
government restrictions on the right to freedom of association, making it even more difficult for
independent local and international NGOs to operate in China. Both laws ban NGOs from
harming “national security,” a vaguely defined and legally nebulous concept in Chinese law, and
contain restrictions on funding for NGOs. In both laws, the lack of a clear definition of what
activities constitute “endangering national security” gives police greater power to prevent and
obstruct the operation of civil society groups.

A positive element of the Charity Law is that it allows charities to register directly with the
Ministry of Civil Affairs, without needing a government sponsor, as was previously required,
though the Ministry still has control over approving registration. Overall, however, this law is
expected to further weaken independent non-profit groups by restricting their access to domestic
funding.'” The law has a vague and broad scope, with a catchall provision that covers “any other
public interest activities” and thus appears to be applicable to all non-profit advocacy and
service-provider groups. The law restricts all online fundraising to government-registered
charities while levelling heavy fines to non-registered and/or non-profit groups that try to raise
money online. It can be used to criminalize the operations or fundraising by independent groups
and activists based on vague and unsubstantiated accusations of “endangering national security.”

The Overseas NGO Management Law, which is ostensibly aimed at restricting international
NGOs working in China, will also have the effect of practically cutting off funding for
independent Chinese NGOs.'”! Under this law, the Ministry of Public Security will have
authority to register and supervise foreign-based NGOs operating inside China. It bans registered
overseas NGOs and those with a temporary permit from conducting activities that “endanger
national security.” The law grants police the power to shut down activities without an appeals
process, and bans Chinese NGOs from receiving any funding from, or conducting “activities”
with, unregistered overseas NGOs or those that have not received a temporary activity permit.
Since the law was adopted, three UN special experts have called on China to repeal it, citing
“fear that the excessively broad and vague provisions, and administrative discretion given to the
authorities in regulating the work of foreign NGOs can be wielded as tools to intimidate, and
even suppress, dissenting views and opinions in the country.”'’?

Also in 2016, the government posted for comments a draft revision of Regulations on the
Registration and Administration of Social Groups (1998) and two new regulations tied to the
Charity Law.'”® Major proposed changes include adding Chinese Communist Party (CCP) cells
to social organizations (Article 4) and mandating that organizations in-house CCP activities
performing political functions.'” These proposed changes, if adopted, are likely to have an
intimidating effect on NGOs by installing in-house CCP surveillance. The two new Charity Law
regulations, which were quickly passed and went into effect on September 1, 2016, established in
more detail the huge barriers to independent NGOs that try to obtain legal registration as
charitable organizations in order to engage in fundraising.'”

China’s new laws and regulations contravene the “general principles” on “protecting civic space

and the right to access resources” issued by the UN special rapporteur on the rights to peaceful
assembly and association in 2014. These principles emphasize that “the ability to seek, receive

46



and use resources is inherent to the right to freedom of association and essential to the existence
. . oo 1
and effective operations of any association.”'"®

UN human rights bodies have warned against the kind of behavior that has become standard by
the Chinese government, namely citing “national security” as the pretext to restrict civil liberties,
often by passing laws that include vague, overly broad definitions of “national security.” In this
regard, China has clearly defied a September 2014 Human Rights Council resolution urging
governments to stop targeting civil society actors and organizations through legislation on
counter-terrorism, national security, and funding for civil society development.'”’

Since 2014, police have investigated and effectively shut down many independent Chinese
NGOs, often focusing on their funding sources. These include rights-based groups working to
promote a broad range of human rights, including education and health rights, LGBT rights,
women’s rights, labor rights, and environmental protection, even some that had previously been
lauded for their work in state media.'” Police detained some NGO staff members or legal
advisors for alleged financial crimes, including “illegal business activity.”'” Several of these
organizations have practically ceased operation due to pressure from authorities. Such groups
include the anti-discrimination group Yirenping, the social policy research and advocacy think
tank Transition Institute, rural education providers Liren Libraries, disability rights group
Zhongyixing, labor rights organizations Panyu Workers Center and the Nanfeiyan Social Worker
Center,"®” and women’s rights organizations Weizhiming Women’s Center and Beijing Zhongze
Women’s Legal Counseling and Service Center.'®' The government’s policies and behavior
toward women’s rights groups, in particular, run counter to a recommendation made by CEDAW
in its November 2014 Concluding Observations, in which it urged China to review its regulations
on registering NGOs in order to make it easier for such groups to operate.'*

From March 2013 to March 2015, the UN Special Rapporteur on the rights to freedom of
peaceful assembly and of association sent 22 written communications to the Chinese government
in relation to individual cases involving deprivation of the right to peaceful assembly and
association.'®

Suggestions

e Expedite legal and institutional reforms to fully protect in law and in practice freedom of
association and peaceful assembly;

e Stop all criminal prosecutions, arrests and all other forms of intimidation of individuals as
a result of the peaceful exercise of their rights to freedom of association and peaceful
assembly;

e Allow national and international NGOs to play a full and active role in promoting and
protecting human rights, specifically by removing legislative obstacles to NGO funding,
ensuring registration to all categories of NGOs and social organizations, and expanding
their freedom to operate freely and effectively;
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e Ensure accountability for state agents that deny citizens the rights to freedom of
association and peaceful assembly.
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2.7. Freedom of Religion

15 Recommendations Assessed:

186.55 (Slovakia), 136 (Australia),
137 (Spain), 138 (Poland), 139
(Malaysia), 140 (Austria), 141
(Comoros), 142 (Canada), 143
(Italy), 144 (Namibia), 145 (Saudi
Arabia), 147 (Uganda), 169 (Chile),
181 (Jordan), and 235 (France)

12 recommendations accepted
55, 136, 138, 139, 140, 141, 143,
144,145, 147, 169 & 181

3 recommendations not accepted

137, 142 & 235

2 being implemented
138 & 181

NGO Assessment:

China has partially implemented
recommendations 145 & 181, has
not implemented the other 12
recommendations, and
recommendation 141 is
inappropriate [not assessed]

Further Limits on Religious Freedom & Practice

Since 2013, religious freedom in China has deteriorated
dramatically, even though China “accepted” over half of
the recommendations related to protecting the rights to
hold religious beliefs and engage in religious
activities.'®

While China’s Constitution protects “normal” religious
belief “in principle,” it also restricts religious practices
that “disturb public order” or “interfere with the state’s
system of education,” but without defining these
exceptions (Article 36).'® In practice, authorities ban
some religious groups completely, deny registration of
other groups, and rarely recognize groups outside of the
five main approved religions.

Since the 2013 UPR, central and local authorities have
implemented repressive policies that have systematically
curtailed religious freedom; they have disrupted and
demolished churches, imposed ongoing restrictions on
Tibetan Buddhists and Uyghur Muslims, and imprisoned
Falun Gong practitioners. The actions taken by the
government are contrary to pledges concerning the
protection and promotion of religious freedom, which
China made in its National Human Rights Action Plan
(2012-15)."*® The government restricts religious
activities, including by continuing to prohibit nearly 90

million Chinese Communist Party (CCP) members from believing in or practicing religion,
further banning religious activities for Christians, reducing the size of Tibetan Buddhist schools,
and restricting Muslims from completing their pilgrimages. In addition, Chinese authorities have
continued to target and criminally prosecute religious leaders on religious and political

1
charges.'®’

Since the 2013 UPR, China has adopted the National Security Law, Counter-Terrorism Law,
Cyber Security Law, and amended its Criminal Law, which all contain provisions Chinese
authorities use to legitimize ongoing systematic suppression of religious, cultural, and ethnic
minorities.'® In particular, the National Security Law includes a broad and ill-defined definition
of “national security,” and provisions that would allow criminal prosecution of dissenting views,
religious beliefs, and information online.'®® Through such laws and prevailing practices, China
has suppressed religious freedoms in the name of “national security,” making the
recommendation by Comoros (186.141) “inappropriate,” as it asks China to “guarantee freedom
of religion in respect of national unity and the territorial integrity of the country.”
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In a move to further criminalize religious expression and free speech, China drafted revisions to
its “Regulations on Religious Affairs” in September 2016, that could, if passed and implemented,
expand monitoring of religious schools, strengthen Internet censorship over religious writing and
news sites, and expand restrictions on contacting religious groups overseas.'”® The Regulations
appear to have been revised not to protect, but to curtail the interests and rights of religious
practitioners, which runs counter to the Chinese government’s pledge in its newest National
Human Rights Action Plan (2016-2020).""

When China accepted the UPR recommendation to “take the necessary measures to ensure that
the rights to freedom of religion, culture and expression are fully observed and protected in every
administrative entity of China” (138), the State remarked that both citizens and civil servants
enjoy freedom of religion.'*” In reality, however, China has not implemented this
recommendation, which it also claims has been implemented, as there has been a long-standing
ban on CCP members practicing religion.'”® Public servants must “uphold Marxism-Leninism
and Mao Zedong thought,” and government officials are under the administration of the CCP,
and a criteria for many government positions is CCP membership.'** Therefore, the required
atheism for Party members also directly spills into the administration of government.'”

Top Chinese officials have reemphasized the policy of banning CCP members from practicing
religion. In September 2014, at a national meeting on religious affairs, President Xi Jinping
reportedly reaffirmed atheism as a ground rule of the Party. In an opinion piece published that
November, Zhu Weiqun (A4E#E), the director of the Subcommittee for Ethnic and Religious
Affairs, condemned Party members who harbor religious beliefs and practice religion.'”® In
2016, the offices of the Central Party Committee and State Council jointly issued an opinion
stipulating that even retired civil servants must not engage in religious activities or adopt
religious faith, because they remain Party members.""’

Tibetan Buddhists

Punishment against religious leaders in the Tibet Autonomous Region (TAR) has been a part of
the government’s systematic repression of ethnic Tibetans. According to the NGO Tibetan
Center for Human Rights and Democracy, more than 140 Tibetan monks and nuns have been
detained since 2013, and 80 percent of them are still in custody and have not been brought before
a judge.'”® Many Tibetan monks, including Karma Tsewang, who was sentenced to 2.5 years in
prison in late 2014, have been denied medical treatment, access to legal counsel, family
visitation, and been subjected to inhumane punishment. In the past two years, three Tibetan
political prisoners have died in custody after years of torture and mistreatment: Goshul Lobsang
and Tenzin Choedak, in 2014, and monk Tenzin Delek Rinpoche, in July 2015." The
government refused to allow the family of Tenzin Delek Rinpoche to bury his body according to
Tibetan religious customs.””

Government control of Tibetan monasteries has continued to expand, and authorities have issued
new directives that impose stricter surveillance on monks and followers, tightening restrictions
on religious activities and monastic staff and forcing monks and nuns to attend mandatory
programs that promote CCP and pro-government ideology. Since 2011, Buddhist temples in
Tibet have been required to replace their traditional self-governing bodies with a government-
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appointed “Monastery Management Committee.”*”' This committee consists of Party members

stationed at each temple to oversee and report daily activities to higher government organs as
well as review and approve any religious activity. The government has publicly commended
some committees and officials for their performance and compliance.*”

In September 2015, authorities in one Tibetan county issued a comprehensive notice (called
Document No. 224) that further restricted the autonomy of monasteries and religious leaders,
including strictly limiting mobility, interaction with practitioners, financial management, and
topics addressed in religious services.”” The directive details harsh punitive measures against
anyonez,oincluding Party officials, who does not fully implement or follow the provisions in the
notice.

In July 2016, authorities demolished monastic dwellings at the largest Tibetan Buddhist
Academy in Larung Gar, Sichuan Province, an action that reduced the academy’s monastic staff
by half.”*® Authorities also have instituted measures to restrict, control, and monitor the travel of
Tibetans to Lhasa, the center of Tibetan Buddhism in the TAR; they have prevented some
Tibetans from taking a pilgrimage to temples in the city, and required those who are granted
permission to go to Lhasa to register with police.**®

Uyghur Muslims

Since the 2013 UPR, central and provincial authorities in the Xinjiang Uyghur Autonomous
Region have passed measures and increased efforts to restrict freedom of religion, affecting
followers of Islam. In November 2014, authorities revised the region’s regulations to further
limit religious practices by making previous measures and directives more legally binding.?"’
Authorities also continued to try to restrict children from participating in religious practices, and
detained individuals who brought religious materials home for their children. **® State media
reported in January 2016 that the regional people’s congress will begin drafting regulations about
“religious extremism.”**’ In March 2016, during China’s annual session of the National People’s
Congress, the Party Secretary of Xinjiang announced that authorities will continued a “strike
hard” anti-terror campaign, which was first launched in 2014, in order to impose more stringent
restrictions on Uyghur Muslims.*"

This “strike hard” campaign in Xinjiang has been marked by a growing presence of military
troops, increased reports of arrests of alleged “terrorists,” restrictions on travel, and intensified
limits on religious expression, practices, and mosque activities. According to an overseas Uyghur
rights organization, the number of soldiers dispatched has increased during “sensitive” periods,
and Uyghurs are then subjected to heightened surveillance and more arbitrary detentions.”'' In
late 2015, troops were seen assaulting four young Uyghurs on a public street and arresting seven
Uyghurs afterward, accusing them of “illegal assembly and obstructing official business.”*'? In
January 2016, authorities in Kashgar City detained at least 16 Uyghurs for having religious
publications for children.*"

In addition, new government rules in Xinjiang punish acts that “encourage” youth to practice

religion. Two new sets of rules adopted by the Standing Committee of Xinjiang People’s
Congress in September 2016 expose deep-seated government concerns that contact with religion
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works to foster unrest in and beyond the region. Under these new regulations, Xinjiang police
can jail people for “encouraging” or “forcing” youth to take part in religious activities. The rules
are likely to further restrict religious expression while increasing ethnic tensions.*'

Authorities have continued efforts to ban various forms of religious expression among Uyghur
Muslims, such as the growing of beards for men and wearing of veils and burqgas for women.*"
In Urumqi, Xinjiang’s capital, officials implemented a directive in 2015 to ban full-face and full-
body coverings in all public places, including schools, hospitals, public transportation,
government buildings, and businesses. A fine of up to approximately 800 USD or criminal
charges could be imposed on individuals who refuse to comply.*'® In the same year, authorities
sentenced a husband and wife in Kashgar City to six and two years, respectively, for keeping a
beard and wearing a face-covering veil. The Kashgar City government also implemented a
directive requiring every household in the city to sign an agreement to “de-radicalize.”'’

Mosques are also under constant surveillance, and the content of prayers lead by imams,
religious leaders, must be approved by Chinese authorities. Traditionally, mosques do not close,
but in recent years, the government has mandated they shorten their operating hours.?'® One
mosque in Chengdu, Sichuan Province, has been listed for demolition to make way for real estate
development. This has spurred an online petition by many people seeking to save this important
historical landmark, which is sacred to Uyghur Muslims.*"? Authorities also have continued to
shut down unauthorized “preaching sites.”**

In addition, contrary to a white paper on religious freedom released by the Chinese government
in June 2016, officials continue to prohibit Muslims from observing Ramadan in Xinjiang, as the
local government forbids CCP members, civil servants, teachers, and students from fasting.221
Civil servants, in particular, are also not allowed to enter mosques, since the Party requires its
members to abandon religious faith and practice. Moreover, mobility for Uyghurs inside and out
of China has been greatly restricted, as they are barred from travelling freely to other places of
worship, including to make a pilgrimage to Mecca. Instead, State officials have organized and
monitored such trips.***

Christians

Chinese authorities continue to exert undue influence over Christian religious practices,
including by trying to control the process through which Catholic bishops are chosen.*** Both the
State-sanctioned churches (known as “patriotic churches’) and non-sanctioned ones (known as
underground or “house churches”) have faced more scrutiny and constraints in recent years.
Government officials in Zhejiang and Sichuan have launched a provincial-wide campaign called
“Five Entries and Five Transformations” to expand government control over State-sanctioned
churches.”** Zhejiang authorities openly interfere with and prohibit church activities, control
church finances, change architectural designs of religious buildings, impose mandatory lectures
by goveégrslment officials, and force church members to meetings with officials to discuss their
beliefs.

Although house churches are not allowed to register in China, at least half of the country’s nearly
70 million Christian adherents attend such churches.””® New amendments to the “Regulations on

52



Religious Affairs” will effectively make house churches illegal, as all churches will be pressed to
register.”>’ The government has also pressured house churches to become State-sanctioned, so
authorities can monitor and control them more tightly. Church leaders and members have been
punished for refusing to register with the government. Three houses churches in Zhejiang and
Guizhou, for instance, were banned from holding services for congregations while pastors and
members were criminally detained after they refused to follow orders from local authorities
pressing them to become government-approved entities.”*®

In Zhejiang, the provincial government issued an urban planning directive in 2013 that has since
targeted both patriotic and underground churches, where officials have ordered the forced
removal of crosses and demolition of buildings under the pretext of urbanization and
redevelopment.”” According to the Christian Council of Zhejiang, authorities removed more
than 1,200 crosses between 2014 and 2015.%*° Pastors and church members who tried to defend
their churches were criminally detained on charges of “disturbing public order” or “financial
mismanagement,” and their lawyers also have been prosecuted.”’

The scope of the crackdown has extended beyond Zhejiang to other regions, where leaders of
Christian communities have been given long prison sentences that are tied to their religious
activities. Christian and activist Hu Shigen (#]f1#2), an elder in house churches in Beijing, was
detained for more than one year and then sentenced to seven-and-a-half years in 2016 after a
court convicted him of “subversion of state power.”*** In Henan Province, pastor Zhang Shaojie
(5K 75) was sentenced in 2014 to 12 years for “fraud” and “gathering a crowd to disrupt social
order.”**?

Falun Gong

The Chinese government continues to persecute Falun Gong practitioners, as well as the activists
and lawyers who try to defend their rights. The government banned Falun Gong in 1999, and
fifteen years later in 2014, a government body called China Anti-Cult Association officially
listed Falun Gong as one of 20 “cults” and began a sweeping crackdown against them.”**
Thousands of practitioners reportedly were arrested that year, and more than 600 of them
sentenced to prison and several received 12-year prison terms.”” The same year, Jiangxi-based
activists Liu Ping (XIJ%) and Wei Zhongping (3 &.°F*) were convicted of “using a cult to
undermine implementation of the law”’; Liu had posted a story online about a Falun Gong
practitioner being abused by authorities, and Wei had mentioned Falun Gong during a media
interview. Lawyers who have represented Falun Gong practitioners have also been subjected to
government retaliation.”*

Suggestions

e Allow all Chinese citizens to fully exercise freedom of religion, such that they can
practice their religions without fear of government reprisal;

e Release all prisoners of conscience who have been punished for the peaceful exercise of

their religion, and allow members of ethnic minority groups to move freely inside and
travel outside of China without restrictions based on their religion or ethnicity.
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2.8. Independence of Lawyers & Access to Justice

13 Recommendations Assessed:

186.50 (Niger), 55 (Slovakia), 115
(USA), 117 (Germany, France), 123
(Timor-Leste), 124 (Singapore),
125 (Kyrgyzstan), 126 (Nigeria),
129 (Hungary), 130 (Cape Verde),
131 (Finland, Canada), 132 (Timot-
Leste), and 134 (Djibouti)

12 recommendations accepted

50, 55, 117, 123, 124, 125, 126, 129,
130, 131, 132 & 134

1 recommendation not accepted
115

2 already implemented
117 & 123

NGO Assessment:

China has partially implemented
recommendation 117 & has not
implemented the other 12
recommendations

Since the 2013 UPR, human rights lawyers in China
have faced a severe government crackdown, rule of law
reform has stalled, and the environment for practicing
law has rapidly deteriorated.”®’ The reality on the ground
contrasts sharply with the government’s acceptance of
UPR recommendations that urged China to respect due
process rights and protect lawyers so they could practice
their profession freely and independently. The
deteriorating situation also diverges greatly from the
promise China made in its “voluntary pledge” to the
Human Rights Council when it bid for a HRC seat in
2013—to “push forward reform of the judicial
system”>**—as well as China’s National Human Rights
Action Plan (2012-2015).

In recent years, the Chinese government has released
new regulations ostensibly aimed at safeguarding the
rights of lawyers. However, in reality these new
regulations and legislative changes could instead lead to
the criminalization of lawyers for their speech in court,
and weaken the fragile regulatory framework for
protecting lawyers.

In July 2015, the government launched a sweeping
crackdown on lawyers who challenged police or judicial
authorities’ abuses of their clients’ legal rights. The

crackdown has affected more than 300 lawyers and activists, and exemplifies the deteriorating
situation for the independence of the legal profession in China. Meanwhile, the number of cases
involving human rights lawyers facing criminal prosecution continues to grow. CHRD has
documented dozens of cases of violent assaults on lawyers who tried to carry out their
professional duties, yet perpetrators of these acts have rarely been held accountable.

New Laws & Regulations Targeting Human Rights Lawyers

Several existing national laws and government regulations purportedly stipulate the rights and
responsibilities of lawyers—the Lawyer’s Law (2007), the Criminal Procedure Law (2012), and
several regulations issued by the Ministry of Justice.™ Yet, despite a specific provision in the
Lawyer’s Law with language on protecting the lawyers’ right to practice law and prohibiting
interference in their work,”*" other legislative changes and government regulations have, on
paper and in practice, overridden any safeguards for lawyers laid out in law.

The 2010 Justice Ministry’s “Measures for the Annual Inspection and Evaluation of Law Firms’

b

have been heavily criticized by lawyers and legal scholars for establishing an administrative
system of license renewal that the government and state-controlled “lawyers’ associations™ have
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used to intimidate or penalize lawyers for exercising independence in defending clients.”*' In

November 2016, revisions to two Ministry of Justice measures, on the management of law firms
and the practice of law by lawyers, went into effect. These measures seriously undermine the
independence of lawyers with new restrictions on lawyers’ freedom of expression, assembly, and
association.”** In October 2016, 168 Chinese lawyers signed an open letter calling for measures
on law firms to be repealed, as the new provisions could lead to lawyers being dismissed by their
law firms for expressing dissent or challenging abuses of their clients’ rights, for gathering to
discuss defense strategies, or for complaining about abusive police behavior.**

Amendments to the Criminal Law that went into effect in 2015 have codified the criminalization
of lawyers’ speech in court trials. Specifically, the changes about the crime of “disrupting
courtroom order” grant authorities broad powers to interpret lawyers’ speech as “insulting,”
“threatening,” or “disruptive”—an offense punishable by up to three years in prison (Article
309). Alleged violators of this provision can also face disbarment. The article now provides a
legal pretext for judges to expel lawyers from courtrooms for challenging the legality of court
proceedings when defending their clients. Such incidents took place between April and June
2015, just prior to the launch of the crackdown on lawyers.*** CAT expressed concerns about the
article’s overbroad language in its December 2015 Concluding Observations, stating that it is
“open to abusive interpretation and application” and could deter lawyers from raising criminality
in their clients’ defense “for fear of reprisals.”**’

In September 2015, the Supreme People’s Court, the Supreme People’s Procuratorate, the
Ministry of Public Security, the Ministry of State Security, and the Ministry of Justice jointly
issued “Provisions on Ensuring the Practice Rights of Lawyers in Accordance with Law.